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INDIAN CHILD WELFARE ACT 



TUESDAY, NOVEMBER 10, 1987 

U.S, Senate, 
Select Committee on Indian Affairs, 

Washington, DC 

The committee met, pursuant to notice, at 9:14 a.m., in room 485, 
Rayburn House Office Building, Hon. Daniel K. Inoaye (chairman 
of the committee) presiding. 

Present: Senators Inouye, Murkowski, McCain, and DeConcini. 

STATEMENT OF HON. DANIEL K. INOUYE, U.S SENATOR FROM 
HAWAII, CHAIRMAN, SELECT COMMITTEE ON INDIAN AFFAIRS 

The Chairm^^n. Good morning. Our hearing this morning is on 
the implementation of the Indian Child Welfare Act of 1978. It has 
been nearly 10 yep *s since this act was enacted. An ample period of 
time has now pa? 1 to determine whether this act and the courts 
and agencies wh administer it are meeting the expectations of 
the C^ i^ess when the act was enacted. 

This act is p^-emised on the concept that the primary authority 
in matters invo./ing the relationship of an Indian child to his par- 
ents or extended family should be the tribe, not the State or the 
Federal Governinent. This is particularly true in cases where the 
chile resides or is domiciled within the reservation or jurisdiction 
of the tribe. The ac"^ is not limited to reservation-based tribes. It 
extends to tribes in Oklahoma occupying lands within former res- 
ervation areas, and it extends to tribes in native villages in Alaska 
whose lands are not held in trust and are not within the former 
reservation areas. 

WhiJe the act recognises the importance of the tribe and its pri- 
mary authority in matters affecting the v/elfare of Indian children 
and their families residing or domiciled on their reservations, the 
act does not operate to oust the States of jurisdiction in appropriate 
cases. The act recognizes the traditional role played by State agen- 
cies and courts where an Indian child or his family does not reside 
or is not domiciled on the reservation. Thus, the act makes specific 
provisions for transfers of cases from State to tribal courts and it 
requires that States give full faith and credit to the public acts of 
an Indian tribe. 

With respect to cases over which the State retains jurisdiction, it 
authorizes tribes to intervene in the proceedings and participate in 
the litigation. It imjjoses certain evidentiary burdens in State court 

roceedings, and it establishes placement preferences to guide 

tate placements. 

(1) 
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The fundamental premise of the act is that the interest of the 
child will best be served by recognizing and strengthening the ca- 
pacity of the tribe to be involved in any legal matters dealing with 
the parent-child relationship. 

The clear understanding of the Congress when this act was en- 
acted was that failure to give due regard to the cultural and social 
standards of the Indian people and failure to recognize essential 
tribal relations is detrimental to the best interests of the Indian 
child. 

The high rate cf placement of Indian children in foster care or 
adoptive situations reflects that the system existing prior to enact- 
ment of this act was not serving the best interests of the Indian 
children. The act is founded on the proposition that there is a trust 
responsibility of the United States to provide protection and assist- 
ance to the Indian children and their families and that the most 
productive means of providing such protection is through the insti- 
tution of the tribe itself. The purpc^ of this hearing is to deter- 
mine the extent to which these objectives are being met. 

Without objection, the opening statements of Senators Murkow- 
ski and Evans will be placed in the record. 

[Prepared statements of Senators Murkowski and Evans appear 
in the appendix.] 

The Chairman. We have divided the witnesses into five panels 
for this hearing. Our first panel consists of the following: the ICWA 
' mmittee chairman of the Affiliated Tribes of the Northwest, 
Shelton, WA, Mr. Gary Peterson; council n^ember. Fort Peck execu- 
tive board of Poplar, MT, Mr. Caleb Shields; the spokesperson of 
the Alaska Federation of Natives, Anchorage, AK, Ms. Julie Kitka; 
and the vice president of the Tanana Chiefs Conference, Fairbanks, 
AK, Mr. Alfred Ketzler, Sr. 

Will Messrs. Peterson, Shields, Ketzler, and Ms. Kitka take the 
chairs? 

Mr. Peterson. 

STATEMENT OF GARY PETERSON, ICWA COMMITTEE CHAIRftlAN, 
AFFILIATED TRIBES OF THE NORTHWEST, SHELTON, WA 

Mr. Peterson. Good morning, Mr. Chairman. I appreciate the op- 
portunity to be here today to address a concern that is critical to 
the survival of Indian people nationally; that is, the well-being of 
Indian children and Indian families. I am from the Skokomish 
Tribi in the State of Washington, and I work for the South Puget 
Intertribal plann.ng agencv. We are a planning consortium that 
does social and economic develonment planning on behalf of four 
small tribes in western Washington. 

The tribes that I work for view a direct connection between our 
ability to succeed economically and the stability that we find in our 
communities, so they view a direct relationship between economic 
development and resolving children and family problems in our 
communities. So they let me work on Indian child welfare prob- 
lems. 

I am not a social worker, but I have had the opportunity to work 
with Indian social workers throughout the northwest over the 
course of the last three years. I currently serve as the chairman of 
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the Affiliated Tribes of Northwest Indians' Indian child welfare ad- 
visory committee, and also chair thr Northwest Indian Child Wel- 
fare Association. 

The message that I would like to bring on behalf of children and 
families today is one of a sense of urgency. I think from other 
people who will be testifying later you will hear that an awful lot 
of work has gone on among the Indian tribes, a lot of effort has 
gone into protecting Indian children and families, and we view our 
ability to successfulijr do that as a process, a cumulative process 
that mvolves a lot of hard work and a lot of contributions from a 
lot of different people, and we are hoping that this committee will 
sense the urgency that we are trying to bring and take some 
prompt action after the hearings today. 

We are testifying on behalf of some amendments to the act 
which we think will strengthen the act and make the job of the 
protection of children easier for both the States and for the tribes 
to do in the coming years. We would also like to »ee the positions of 
the tribes strengthened in relation to ho^ the Federal programs 
are operated that benefit Indian children and families. The Bureau 
of Indian Affairs and Indian Health Service, for example, we would 
like to have more input on how they operate their programs. 

The last piece, I think, of this problem is tribal courts, and we 
are hoping that the committee will make some reconmiendations 
and take some actions that will strengthen the tribal courts and 
enable our courts to handle the case load that will develop as we 
assert more and more control and as we do more and more with 
problems that involve custody of Indian children in our conmiuni- 
ties. 

Thank you, Mr. Chairman. 

[Prepared statement of Mr. Peterson appears in the appendix.] 
The Chairman. Our next witness is Mr. Shields. 

STATEMENT OF CALEB SHIELDS, COUNCIL MEMBER, FORT PECK 
EXECUTIVE BOARD, POPLAR, MT 

Mr. Shields. Thank you, Mr. Chairman. I am Caleb Shields of 
the tribal council of the Fort Peck Assiniboine and Sioux Tribes in 
Montana. I want to express my appreciation for cne opportunity to 
testify on the Child Welfare Act. 

Mr. Chairman, the Fort Peck Tribes have been very active in 
matters affecting the welfare of their children. Two years ago we 
made substantial revisions in our comprehensive tribal code, in 
that portion of the juvenile code, which were designed to improve 
adjudication of Indian child welfare cases. We recently completed, 
after 2 years of negotiations, an agreement with the State that will 
permit Indian children on our reservation to receive title IV(E) 
payments for foster care and also requires the State to assist in 
providing protective services to Indian foster children. 

The agreement is significant in other respects as well. For exam- 
ple, it recognizes our tribal courts' jurisdiction over cliildren who 
are members of tribes other than the Fort Peck Tribes and pro- 
vides that the State will recognize tribal foster care licensing stand- 
ards for purposes of Federal foster care payments. 
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Our comments on the act will follow the draft bill prepared fo^ 
this committee's consideration by the Association of American 

Indian AfEairs. ^ , . . r- -x- r 

One of the most crucial sections of the act is the delinition ol 
Indian child. The act currently limits this definition to children 
who are members of, or eligible for membership in a tribe. The act 
implies, although it is unclear on this point, that tribal court juris- 
diction is limited to children who are members of that particular 
tribe. This leaves out two crucial classes of Indian children: chil- 
dren who are Indian but not eligible for membership in any tribe; 
and children who are members of one tribe but reside on another 
tribe's reservation. 

Abused neglected, and abandoned children who are members of 
an Indiai> cotomunity should have their cases heard in tribal court 
regardless of tribal affiliation. Otherwise, Indian children wJl con- 
tinue to be placed in non-Indian foster homes and lose their Indian 

communities. ^ . ^ -i. i 

There is another compelling reason to recognize tribal court over 
all Indian children. Some State courts want nothing to do with any 
Indian children regardless of tribal membership. This is the '^ase in 
Roosevelt County in Montana, which is on the reservation where 
For^ Peck is located, where the local judge has refused to hear 
cases involving Indian children even where those children are not 
members of the Fort Peck Tribes. 

In spite of this, the State social workers will not file these cases 
in tribal court because at least until recently the State did not rec- 
ognize tribal court jurisdiction over any children who were not 
members of the Fort Peck Tribes. Congress must end this Cateh- 
22" by acknowledging tribal court jurisdiction over all Indian chil- 

^^T^e draft bill does not deal with children who are tribal mem- 
bers but not members of the tribes on whose reservation they 
leside. We suggest that a section be added to the bill to co^^er this 
situation. The tribal court on the reservation where the child re- 
sides should have concurrent jurisdiction with the court on the r^- 
ervation where the child is a member. The tribal court would 
notify the membership tribe of the pending case and give that tribe 
the opportunity to request transfer of jurisdiction. If the member- 
ship tribe did not request transfer of jurisdiction within a reasona- 
ble time or its request was denied, the other tribal court would 
retain jurisdiction subject to the membership tribe's right to inter- 
vene. We already use thi:; procedure at Fort Peck, and it works 
w^ell. 

The draft bill seeks to extend the pro.^ction of the act to chil- 
dren who are not members of any tribe as long as they are con- 
cerned members of the Indian community. We agree with this com- 
pletely However, the definition of Indian child for this purpose 
should include the requirement that the child be of Indian descent. 
The act currently provides that where tribal and State courts have 
concurrent jurisdiction, the Stete court must transfer a case to the 
tribal court unless there is good cause to the contrary or unless 
either parent objects. This part of the ac* has not worked as in- 
tended. The goodn^ause requirement is vague and gives State courts 
too much latitude to ref'ise a tribal request for transfer. The draft 
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will would delete the good-cause requirement and substitute sever- 
al specific grounds for refusal to transfer jurisdiction. 

We generally support this, but request one change: The draft bill 
would permit a State court to refuse a petition to transfer if the 
petition were not filed within a reasonable time. This should be 
changed to give tribal courts and Indian parents a minimum period 
of 30 days to request transfer. Otherwise, the reasonable-time re- 
quirement will be abused by State courts. The draft bill would 
permit parents to block transfer of jurisdiction to tribal courts only 
if their objection to transfer were consistent w-ith purposes of the 
act. The Fort Peck tribes support this amendment. As demonstrat- 
ed by the recent well-publicized case in Navajo tribal court, tribal 
courts can handle even the touchiest cases in a fair and orderly 
way. 

An earlier version of the draft bill would have clarified that sec- 
tion 102 of the act which applies to voluntary court proceedings as 
well as involuntary proceedings. This means that the procedural 
protections such as the right to court-appointed counsel, access to 
records, and efforts to reunite the family would apply to proceed- 
ings where a parent seeks to give up the child on a voluntary basis. 

The Fort Peck tribes support this proposal and urge that the 
committee include it in the bill to be introduced. This change is 
much needed for the simple reason that voluntary proceedings are 
still abused by the States. Parents are persuaded to sign over their 
children to foster hoixies rather than having a petition of abuse and 
neglect filed against them. This is quicker and easier for the States 
and also allows them to virtually ignore the Indian Child Welfare 
Act, including such basic protections as notifying the Indian child's 
tribe. 

The draft bill would add a nevr subsection (g) to section 102 of the 
act. This subsection would provide that certain conditions, such as 
inadequate housing and alcohol abuse, do not constitute evidence 
that a child should be removed from his home. The thrust of this 
section seems to be that conditions of poverty beyond the family's 
control should not result in removal of the family's children. 

We agree with this, but do not agree with t? e wording of the sub 
section. First, we are concerned about including alcohol abuse on 
tiie list. The role that alcohol abuse plays in abuse of children and 
destruction of families should not be minimized. Second, the term 
"nonconforming social behavior" is too vague and diacracts from 
the focu on the family's poverty. 

We suggest that only the language about family and community 
poverty be retained. The second sentence of the subsection requir- 
ing a direct causal connection between conditions in the home and 
harm to the child should be placed in a separate section. This new 
section will ensure that parents are not penalized for any condi- 
tions in their homes that do not adversely affect their children. 

The act establishes preferences in placement of Indian by State 
courts, both for foster care and adaption. However, there is a good- 
cause exception to these placement preferences. The draft will 
would remove this general exception and would substitute several 
specific exceptions. The Fort Peck Tribes support this change, 
which will provide better guidance to State courts. 

lo 
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However, we suggest that the request by an nlder child for a 
placement outside the preferences be simply a factor, not a control- 
ling factor, in the court s decision. 

The draft bUl would also prescribe the efforts the Sta'^ must 
make to locate a placement within the order of preference. We sup- 
port this because State courts are too quick to claim that they 
cannot locate a suitable Indian foster family, often after failing 
'^^^'^ members of his extended family 

1 he draft bill provides that notwithstanding any State law to the 
contrary. State court judges can permit continued contact between 
the Indian child and his family or tribe following an order of adop- 
tion. The Fort Peck Tnbes strongly support this amendment. The 
amendment should be strengthened even more by a requirement 
that non-Indian adoptive families be required to take steps to keen 
the chUd m touch with her or his Indian heritage. We have entered 
orders of this kind in the Fort Peck tribal court and have been 
pleased with the results. 

The act gives parents, custodians, and ths tribe the right to file a 
petition to invalidate a State court order if that ordor violates nar- 
ticuiar provisions of the act. The placement preferences are crucial 
to the purposes of the act, and furthermore thoy are violated fre- 
S"e"tl^„The Fort Peck Tribes strongly support section 105 of the 
draft bill which wou..' add violation of the pla cement preferences 
as grounds for mvalidating State court orders. 

Section 105 of the draft bill also provides that petitions to invali- 
date a State court order can be brought in Federal court. We sup- 
port this provMion because in our experience State courts are very 
stow to mvaJidate their own orders in Indian child welfare cases. 
The draft bill would add a new section 101(f) to the act, providing 
that nothing m the section 101 authorizes the State to refuse to 
offer social services to Indians on the same basis that it offers them 
to other citizens of that State. The Fort Peck Tribes strongly sup- 
port tnis piovision. ^ 
In Montana, the attorney general has used the act as an excuse 
to rule that the btate cannot provide services to Indian children 
who are within tribal jurisdiction. Althoui h we have made some 
progress orx this iMue through our foster care agreement with the 
State, there is still great reluctance to acknowledge a State's obli- 
gations to its own Indian citizens. 

Now that the BIA social services budget is so limited, it is simply 
not realistic, much less legal, for States to assume that the BIA 
takes care of all Indian social service needs. States must be re- 
quired to provide needed services to Indians. 

The Fort Peck Tribes have a concern about the Indian Child Wel- 
fare Act grant programs for the grants that serve children on and 
near Indian r^rvations. Indian tribes and organizations have 
equal prionty. This has created problems for us at Fort Peck Until 
2 years ago, we were receiving grants to operate a foster home li- 
censuig program. We lost that grant and at least other tribes lost 
theirs as well m Montana. At the same time, an urban Indian orga- 
nization began to receive a sizeable grant. 

We have no objections to urban organizations receiving grants 
for off-reservation programs, but we feel strongly that tribes should 
have first pnority to serve children on and raar Indian reserva- 
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tions. We need these grants to assist us in exercising jurisdiction 
oyei our children. Tribes that have this direct and crucial responsi- 
bility should have primary access to grant funds. 

Mr. Chairman, I thank the committee for the opportunity to tes- 
tify, and I would be glad to answer any questions you might have, 

[Prepared statement of Mr. Shields appears in the appendix,] 

The Chairman. Thank you very much, Mr, Shields. 

Ms. Kitka. 

STATEMENT Oih' JULIE KITKA, SPOKESPERSON, ALASKAN 
FEDERATION OF NATIVES, ANCHORAGE, AK 

Ms. Kitka. Good morning, Mr, Chairman, members, and staff. 
My name is Julie Kitka. I am special assistant to the president of 
the Alaska Federation of Natives. The Alaska Federation of Na- 
tives is a statewide Native organization in the State of Alaska, rep- 
resenting the regional corporations set up by the Alaska Native 
Claims Settlement Act, a number of the nonprofit regional associa- 
tions in the State, and almost 98 percent of the villages within our 
State. 

I am pleased to be able to testify here today on behalf of AFN. 
We will be submitting written comments specifically on the techni- 
calities of the amendments before you. 

I wanted to bring to your attention today that this issue is one of 
the most important facing Alaska Natives, I have been spending 
considerable time working on our land-related issues and amend- 
ments to the Alaska Native Claims Settlement Act to try to resolve 
the different 1991 issues, but the issues dealing with and affecting 
Alaska Native children ranlcs just as high as the issues in protect- 
ing rur land base. 

Approximately 98 percent of all the litigation Alaska Natives are 
involved in at this point are not dealing with our land and resource 
issues, with subsistence or other related issues. The litigation is 
dealing with AV^ka Native families and Native organizations 
trying to protect their rights to keep Native children with their 
families and extended ramilies. This is something that cannot be al- 
lowed to continue— the tremendous litigation, and the waste of re- 
sources of Native people an ' communities just to try to protect 
children m their communities. 

There is a whole complex array of problems dealing with chil- 
dren in our State: 1) the higher rate of alcohol abuse, 2) domestic 
violence, 3) sekual offenses, and 4) the high number of Alaska 
Native families which are split up by native men going into the 
correctional system for a variety of reasons. All these have tremen- 
d)us impacts on the children in our State. 

We would like to see a comprehensive approach dealing with the 
social service needs and in strengthening ways of keeping Alaska 
Native families together. We have several suggestions op this, and 
one which goes beyond the scope of the amendments before you 
today but which we feel is very important. 

In the late 1960's, Congress took a leadership role in establishing 
a Federal field commission to take a look at the status of Alaska 
Natives. We would like to urge this committee to take a leadership 
role in having some type of commission or organization set up to do 
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a field dmination in the State of Alaska on the status of Alaska 
Natives and their families. 

We would like them to report on what is going on in the commu- 
nities. For example: what is causing almost 50 percent of the in- 
mates in the State of Alaska to be Alaska Natives? Why are 50 per- 
cent of all the Alaska Natives that arc in the correctional centers 
from one 3a of the St > .e? 

All these things combined are impacting our families and our 
children. They are primary causes on vhy our children are being 
brought into th*? ^tate system and in, either foster care or being 
circulated arounc the State outside of native families. 

ThiF '^'^Id commission or whatever title you call it could come to 
Alaslu 0 id travel to the migor r^onal areas in jur Stale and 
some of uur villages and report back to the Congress their findings 
and recommendations. 

In addition, we would like the committee to consider funding a 
statewide Indian child welfare coordinating project for Alaska Na- 
ives. The purpose of this project would be to coordLiate Alaska 
Native positions on these amendments, aud coordination of ICWA 
issues VP JUT State, in order to deal v,*ith the disparity among the 
r^ons in our State. 

Ther) are some areas in our State which are very well prepared 
and are dealing with the implementation of the Indian CUld Wel- 
fare Act well. There are some positive things going on. We are very 
pleased with the Governor of the State of Alaska, and also Commis- 
sioner Munson, who is going to bt; testifying later, in their efforts 
in continuing n^otiations for a model State-tribal agreement. 

However, we do need a statewica coordinating project because 
the disparity in the regions is such that those areas m our State 
which need the ^preement or need better representation in dealing 
with Indian child welfare issues are the ones that are not getting 
the representation. A statewide project would fadlitate that, spe- 
cially for those areas of greatest need. 

There ar^ seve al other technical issues which we would like to 
address. One dea* j with the whole area of concurrent jurisdiction 
within the State. Jurisdiction deals with Alaska Natives and their 
rights to tribal self-government. We feel this is an issue which 
must be addressed by this committee to riitigate our continuing 
with this tremendous amount of litigation. 

Local control of issues such as how native people raise their chil- 
dren and address child welfare issues is absolutely essential. Our 
councils in our villages must have the authority to make critical 
decisions on the gi* 'md. Areas are remote and also because there 
are real clinical benefits for local control and native councils bemg 
able to make these decisions. When vou are talking about commu- 
nities being ripped apart by a]'.x)hol and drug abuse and all the 
other factors, there is a tremendous healing process that must take 
place in our communities. Reassumption ot concurrent jurisdiction 
or local control will facilitate this healing which must take place in 
our communitieb. 

Another issue which must be addressed in the amendments is 
the ability to transfer children's cases from ihe State courts to 
tribal courts. Right now we don't have many tribal courts in our 
State, but there is a tremendous interest in developing competent 
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tribal courts, and a^ain with the idea of local control. We would 
like to have a mechanism to facilitate the transfer, as different 
areas become able tc deal with this on the local level. We would 
like to have the tools from the Congress in order to have this 
happen. 

Another issue is with voluntary proceedings. That, in our view, is 
a migor loophole in the Indian Child Welfare Act and one that 
must be fixed. There is a tremendous amount of native children 
which are leaving native families and communities and going to 
non-native families through voluntary proceedings. This must be 
addressed. 

Another concern which is raised by a number of native organiza- 
tions in written testimony, deals with the issue of notice. Like I 
mentioned earlier, we are involved in a State-tribal negotiations 
process with the State of Alaska dealing with a lot of procedural 
issues. The notice requirement is a crucial component to the agree- 
ments. Unless they are aware that the proceedings are taking 
place, native organizations and villages aren't going to be able to 
participate. 

We would like to have two tribal notices sent, one to the villages 
and also one to the regional association (which may be providing 
the technical assistance or the staff work on behalf of the villages). 
Alaska is unique in that with all our villages we have regional as- 
sociations which provide a lot of services and facilitate things for 
the villages. A dual tribal notice would ensure that we have native 
representation at State proceedinsrs that affect native children. 

The last issue which I wanted to raise deals with the funding 
issue in the Indian child welfare grant process. Right now it's on a 
competitive process, and basically with a competitive bid process, 
you're talking about those groups which are best able to put to- 
gether a funding proposal are going to receive ICWA grants. 

We feel that Indian child welfare issues, are spreaid throughout 
our State and every single one of our areas should be entitled to 
core funding o^ "ndian child welfare and should not be competing 
against one an ar. The problems are different, but the needs are 
still there statewide. We would like to see a change instead of com- 
petitive bidding, that there be a core funding established. 

That concludes the concerns that I would like to address at this 
time. We will be submitting written testimony which outlines the 
specifics on the amendments before you. We pledge our utmost co- 
operation, our legal counsel or whatever, to flesh out whatever 
amendments that could help to make ICWA work better in Alaska. 
Thank you. 

The Chairman. All of your written statements will be made part 
01 the record. 
Thank you very much, Ms. Kitka. 
Our next witness is Mr. Ketder. 

STATEMENT OF ALFRED KETZLER, SR., DIRECTOR, NATIVE 
SERVICE TANANA CHIEFS CONFERENCE FAIRBANKS, AK 

Mr. Ketzler. Thank you, Mr. Chairman. My name is Alfred 
Ketzler. I am director of native services for Tanana Chiefs Confer- 
ence? a regional consoitium of 43 interior Alaskan tribes. I have 
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also been a board member of the Association on Anr/*rican Indian 
Affairs for the last 15 years. I wish to thank the committee for the 
opportunity to address you today on the implementation of the 
Indian Child Welfare Act. 

In 1987, 8 years after passage of the Indian Child Welfare Act, 
the problems which the act tried to rectify have worsened in the 
State of Alaska. The 1976 survey done by the Association on Amer- 
ican Indian Affairs which ultimately led to the enactment of the 
Indian Child Welfare Act found that there was an estimated 393 
Alaska Native children in State and Federal out-of-home place- 
ment In 1986 that %ure had risen to 1,010, which represents a 
256-percent increase. During the same period of time, the total pop- 
ulation of Alaska Native children increased by only 18 percent. 

The figures are even more disturbing when one considers that 
the Alaska Native population is only 14 percent of the total Alas- 
kan population. Yet, Alaska Native children make up 49 percent of 
the State's out-of-home placement. The disproportionate adoption 
of native children is equally appedling. For the year 1986, out of all 
the children placed in adoptive homes by th»i State of Alaska, 64 
percent were Alaska Native. 

As the figures indicate, the removal of our children from our 
homes and culture continues at a rate that far exceeds our popula- 
tion. The problems in Alaska continue to worsen for native chil- 
dren. 

After removal of the native child, his or her chances of being 
laced in a native home are not very good. At best, the child has a 
9 percent chance in those areas of the State that are predominant- 
ly native. In the more urban areas of the State ^hose figures drop 
to as low as 4 percent. These statistics, which are based on raw 
data obtained from the State of Alaska, demonstrate that native 
children are being removed from their homes and placed in non- 
native placements at a greater rate today than estimated in 1976. 
In 1976 Congress was alarmed. We believe that in 1987 Congress 
should be outraged and take steps to strengthen ICWA and to stop 
this in the future. 

Tanana Chiefs Conference, Inc. has attempted to enforce the 
ICWA, with only marginal success. Our r^on is one of the best in 
placing native children in native homes. But still, over 54 percent 
of our children in State foster care are in non-native homes. Sadly, 
many of these children have relatives who are capable of taking 
care of them and have requested the children to be placed with 
them, but are denied by State officials. 

There are some reasons why we have only marginal success. The 
biggest is the lack of resources. Title II funds available under 
ICWA are competitive. Tribal prc^ams are funded based on their 
grant-writing ability, not on need or on the quality of the tribal 
program. This means that tribal programs are sporadically funded 
and we do not know if it will be funded from 1 year to the next. An 
average child protection case will last for 2 years, but it is not clear 
whether our tribal prQn*ams will survive long enough to provide 
services to a child in tribal protective custody. 

Our tribes are denied any Federal assistance for tribal foster 
care. The State of Ajaska receives Federal support for the State 
foster care under titlo IV(E) of the Social Security Act and may 
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share that with tribes if it wishes. However, the State of Alaska 
has decided not to negotiate any agreement which would allow 
Federal assistance for tribal foster care. Consequently, our tribal 
foster care is either voluntary or funded under oome other program 
for which the child might otherwise be eligible. 

Another problem in our enforcement effort is the time litigation 
takes. Often, if we challenge a placement in State court, the litiga- 
tion takes between 2 and 3 years. TCC villages have been faced 
with the difficult problem of overturning an adoption on a foster 
care placement only to find that the child has bonded to the foster 
adoptive family. 

Should the tribe remove the child, causing problem for the child 
now, or allow the child to stay and cause the child pain in adoles- 
cence and adulthood resulting from the child's alienation from his 
or her people? 

In considering litigation, the State will often engage in this type 
of moral Uackniail, askine the tribe to allow an ulegal placement 
and avoid causing the child the trauma of uncertainty over his or 
her future which prolonged litigation will cause. 

ICWA needs to oe strengthened. Title U funding for tribes under 
the act should be stabilized and allocated to tnbes in a similar 
manner as self-determination contracts, which is Public Law 93- 
638. Federal foster c^re assistance needs to go directly to tribal 
agencies and should not be subject to Stat« veto. 

Finally, the lOopholes and legal ambiguities that allow extended 
litigation needs to be tightened to ensure that native children are 
removed f>x)m their homes only when absolutely necessary and 
placed in tribal foster homes or other native homes. 

While these are our mtgor genercd concerns, we will also submit 
more detailed suggestions to the committee shortly. We thank you 
for your interest and urge the committee to take action to 
strengthen the Indian Child Welfare Act. 

[The Prepared statement of Mr. Ketzler appears in the appen- 
dixj 

The Chairman. Thank you very much, Mr. Ketzler. 
We will take a short recess. There is a vote pending at the 
present time. I will be back in a few minutes. 
[Recess.] 

Senator Murkowski. [presiding] At the request of Chairman 
Inouye, I would like to call the meeting back to order and proceed 
with the agenda. It is panel one, I believe, Mr. Gaiy Peterson, 
ICWA committee chairman. Affiliated Tribes of the Norttiwest, 
Shelton, WA; Mr. Caleb Shields, council member. Fort Peck execu- 
tive board. Poplar, MT; Ms. Julie Kitka, spokesperson— spokeswom- 
an, excuse me— for the Alaskan Federation of Natives, from An- 
chorage. 

We welcome your testimony. I am going to have to be leaving 
shortly for the State Department, so please excuse that. Your state- 
ment, I gather, has been given, and there are some questions posed 
by the chairman. Is that correct? I wonder if you could respond 
with regard to private adoption agencies and how they hcmdle 
Indian children under the Child Welfare Act. 

I guess we are interested in recommendations that you may have 
to remedy a problem that has been identified. Could you identify 
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the problem and what your recommendations would be? Julie, do 
you want to try that one? 

Ms. KiTKA. The problem with voluntary proceedings is that it is 
a loophole in the Child Welfare Act in which the notice require- 
ments do not— K)r at least have been interpreted — not to be in 
effect. We would like to see that the Native parent that is involved 
in a voluntary proceeding have most of the same rights as a parent 
in an involuntary proceeding. We would like them to have the 
right to appointed counsel. We would like for the agency which is 
trying to facilitate the voluntary adoption to have to show a strong 
standard that culturally appropriate remedial and rehabilitation 
services have been provided in order to try to keep the native 
family together. Voluntary placement should be a last resort as op- 
posed to a first option in dealing with a difBcult family situation. 

We feel very strongly that Native families should be given assist- 
ance to stay together as a unit and keep Native children in Native 
families and extended families. The voluntary proceedings is a 
loophole in the act and that provision needs to be tightened up. 

Senator Murkowski. What kind of legal representation is provid- 
ed to native families in the child welfare proceedings as they are 
currently constituted? 

Ms. Kjtka. Well, basically in Alaska not all of our villages and 
regional associations have legal representation which deals with 
Indian child welfare. We have several areas of the State which 
have tribal lav^yers who follow these cases and represent native 
families in court on a day-to-day basis. However, there is still a tre- 
mendous lack of legal repr entation in these Indian child welfare 
cases on behedf of native families. 

In addition, some areas of the State a native representative re ^ 
resenting the village's interests have been denied because they do 
not have standing as a lawyer. They have been denied being able to 
provide testimony, relevant facts or bringing in different witnesses. 

Senator Murkowski. The last question— and the chairman is 
back. 

Mr. Chairman, I have proceeded to just ask a couple of questions 
of the witnesses. 

My last question is with regard to adoption or proposed adoption 
or placement of native children in non-native homes and the will- 
ingTiess of non-natives to adopt or initiate proceedings ^ " adoption, 
it is my undei*standing that that is something of a concern to the 
native groups, in Alaska at least, where I have some familiarity. I 
am wondering if there is a firm decision with regard to the place- 
ment of native children in non-native families on a permanent- 
adoption concept. 

Ms. KiTKA. Prior to the implementation of the Indian Child Wel- 
fare Act, thousands of native children were shipped out of the 
State of Alaska and adopted by non-native families. The current 
situation is that because of the Indian Child Welfare Act, they are 
not shipped out of State but they are still circulated within the 
State. There is a lot of procedural issues which have not been ad- 
dressed in order to try to stop this and keep children in their com- 
munities or with their extended families. 

Until quite recently, the State of Alaska would have no qualms 
in placing, for example, a Yupic Eskimo child with a Tlinget Indian 
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family and think that they were in compliance with the Indian 
Child Welfare Act. What you're basically talking about is two dif- 
ferent cultures. The State of Alaska has made vast improvements 
in their implementation, but we have got a long way to go. 

Senator Murkowski. Mr. Chairman, thank you for the opportu- 
nity to pose my questions. I want to thank the witnesses, particu- 
larly Mr. Al Ketder, who is a long-time acquaintance of mine, and 
Ms. Julie Kitka, both from Alaska. 

The Chaibman [presiding]. I thank you very much. 

Senator Murkowski. I have a statement for the record that I 
would like entered, Mr. Chairman. 

The Chakman. Without objection, so ordered. 

Senator Murkowski. Thank you. 

The Chairbian. Throughout your testimony all of you have ex- 
pressed concern over the large numbers of native children being 
placed in non-native foster homes or permanently adopted by non- 
native families. So that the record would be complete and so that 
those who are not acquainted with the problem will understand the 
reasons for your concern, I will call on all of you to tell me why it 
is bad for native children to be placed in non-native homes. 

The first witness, Mr. Peterson. 

Mr. PsrrKRSON. Mr. Chairman, I think there are many, many rea- 
sons why it is a problem. I guess my non-social worker, non-profes- 
sional response would be as a member of a reservation community. 
Having lived in that community all of my life and in many cases 
having known of families, where all of the children were adopted 
or placed in foster care, and I remained in that community as 
those children moved out. 

Seeing many of those chiJ .ren finding their way back to our com- 
munity as teenagers, as young adults, and just viewing the prob- 
lems that they have had readjusting to getting back into our com- 
munities, and in many cases being familiar with the children as 
they were in non-Indian homes and the problems that they have in 
those homes before they find their way back to our communities, I 
think to me the problem is that the cluldrep find that they are not 
fitting, that they don't feel like they belong in the place where they 
are. 

I think they recognize that they are Indian, but they're not sure 
what that means. And when they come back to our communities, I 
believe that they have been subject in a lot of cases to a lot of the 
stereotypes that people have of Indians. So when they come back to 
our communities and they're tr3dng to figure out how they belong 
there, they lean on those stereotypes. 

So in a lot of cases I believe that they think that if Indians drink, 
which is one of the stereotypes of Indians, that then they're going 
to drink the most, that they're going to drink more than anybody 
else does on the reservation, and they end up involved in extreme 
activities like that that they believe are a part of Indian identity 
just because of the stereotypes that they have been subjected to. 

Until they find their way through that, they have a lot of prob- 
lems. I think the reservation community is a place that can help 
them find their way through that which they can't get any place 
else. 
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The Chairman. I presume you are speaking of children being 
placed in foster homes, returning to reservations? 

Mr. Peterson. Yes; And I think in a lot of cases children who 
were adopted, when they reach a certain age and start deciding for 
themselves who they are and what they want to be, find their way 
back to our conmiunities as well. 

The Chairman. Mr. Shields. 

Mr. Shields. Mr. Chairman, I wouldn't say that placement of 
Indian children in non-Indian homes is all bad. Clearly, there are 
cases where, even on the reservation at Fort Peck, Indian children 
are adopted by non-natives within our community. The same as 
they are with foster home placement. Indian children are placed in 
non-Indian homes in foster care, and some of them are good, some 
are bad, just the same as with Indian foster parents. 

I think what we have tried at Fort Peck is when children are 
placed in non-Indian homes, whether foster care or adoption, we 
have required that some contact be retained with the tribe of that 
child, returned periodically to visit relatives. 

One of our biggest problems that has to be addressed is the ex- 

Cding role of foster parents. If we had enough of those qualified 
les, chere wouldn't be a need for all this adoption. If we could 
have the expanded definitions of the extended family, which is one 
of the amendments supported by the Association of American Indi- 
ans to expand that definition, we wouldn't have as much problems 
as we do now. 

But in any case, if there could be that requirement that the 
Indian child would not lose contact with his tribe or his people, in 
the adoption process, it would be much better for the child and for 
the tribe and their extended family that reside either on or off the 
reservation or near the adopted child. 

The Chairman. Are you testiftdng that in Fort Peck the reserva- 
tion retains jurisdiction over the child? 

Mr. Shields. Yes. 

The Chairman. Even if he enters into a non-native foster home? 
Mr. Shields. Yes. 

The Chairman. And that is by agreement? 
Mr. Shields. Yes; in the adoption order. 

The Chairman. And that child is required to return to the reser- 
vation. 

Mr. Shields. That's correct. 
The Chairman. On a regular basis? 
Mr. Shields. That is correct. 
The Chairman. How often is that? 

Mr. Shields. At least once a year. In the summer months, where 
this one child returns eveiy summer for a short period of time. 

The Chairman. Is that the same in other areas, Ms. Kitka? 

Ms. Kjtka. Your question was how do we feel about Native chil- 
dren being adopted by non-Native families. We certainly realize 
that in some limited circumstances that is necessary. We think 
that there is a lot of circumstances in which it is unnecessary. The 
disadvantage of Native children going into non-Native families is 
what they miss out on. It's not the care that they're getting in the 
non-native family, it's what they're missing out on. 
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One of the factors, a part of being Indian and part of being 
Alaska Native is the richness of the Instory, richness of the tradi- 
tions, of extended families. For example, a child would miss out on 
the different legends and stories which their grandfather might tell 
them, or they'd m:^ out on helping their grandmother do different 
activities with their family^ and in the community. 

They would miss out on all the beautiful things about being a 
Native, all the richness and diversity of their culture. They would 
miss out on their language, especially certain traditional areas in 
the State where English is a second language as oppop*5d to a pri- 
mary language. If a child is taken out of uiat area, tney will be 
very confused because they will have had their early years of their 
training in their home Native language. They will be going to an- 
other situation which may have no appreciation for all the lan- 
guage skills and the talents that that child has developed. 

Tlie most important concern for our children is the development 
of a good self-esteem. We feel that with good self-esteem a Native 
child can succeed and do anything that they want anywhere that 
they want— but they've got to have a good grounding. In order to 

ve a good grounding, we think it's essential that they stay within 
' J Native comnaunity where people love them and care tor them 
and are able to give them that extra richness. 

The Chairman. What if there were no foster homes in the vil- 
lages €md tribes? 

Ms. Kttka. There are foster homes, but there needs to be a con- 
centrated effort to identify more families and get lists of these fam- 
ilies and get them circulated throughout the area. If there is not a 
family in a particular village, there are clusters of villages which 
are of the same ethnic background, same language, same culture, 
and there are families in the neighboring villages. There can be 
enough foster homes. Not enough attention has been on identifying 
these Native families and circulating the lists around to the appro- 
priate State agencies and Native organizations. 

Native families are willing to be foster homes— they are just not 
aware of how you go about it. 

The Chairman. Would the Fort Peck arrangement improve the 
situation? 

Ms. Ktfka. Pardon me? 

The Chairman. Would the arrangement that we find in Fort 
Peck, where the children are required to return to the reservation 
on a regular basis, would that arrangement help your situation? 

Ms. luTKA. Well, I think that in some aspects that would without 
a doubt help. However, the practiccdities of that, because of the 
great distances involved in the villages in the State, it would prob- 
ably be very coet-prohibitive. If you talk, for example, of a child 
being in Anchorage and their home village is, for example, Kakto- 
vik on the North Slope, the cost might be prohibitive. But I think it 
would be a positive step. 

The more loeical step would be to keep the child in that r^onal 
area, in one of those neighboring villages surrounding their home 
village if there is no foster care, rather than having them be in a 
more distant place from their home village. 

The C^iairman. Mr. Shields, who pays for the transportation? 

Mr. Shields. The adopted parents. 
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I would like to add, Senator, that we would prefer the increased 
programs that foster home licensing on the reservation rather than 
adoption. But there is a shortage of foster homes at the present 
tmie, and until these other things happen, expanding of the ex- 
tended families and things, and working out agreements with the 
States on payment and what not, there will be a need for adoptive 
parents. But we would prefer expanded foster home programs. 

The Chairman. I have my own reasons that native children 
should to the greatest extent possible, be placed in native homes. 
But I wanted to hear from you because nowhere in your testimony 
do you tell us why it is bad to have native children placed in non- 
native homes. 

Mr. Ketzler. 

Mr. Ketzler. Mr. Chairman, I guess I would have to equate that 
as parallel to my own life, where I was a child of a German father 
and a Athabascan mother, and what happened was that my father 
died when I was very young. But I feel that I missed both parts of 
the best of their culture. I don't speak the language of the Indian 
nor do I speak German. I end up with English, and I look at chil- 
dren that are adopted out from native families to other races and 
see that they lose both and they don't fit into the other. Granted, 
they can receive the love and so forth, but it doesn't make up the 
difference. The problem I had was that it took me well past my 
21st birthday to understand who I am. 

The Chairman. All right. 

I am sorry I wasn't here when my distinguished friend from 
Alaska asked questions, but if he has asked these questions, just 
tell me. 

Peterson, you spent much time advising us of the inadequacy 
of fundmg. Can you elaborate on what you mean by inadequate 
funding, in what areas, and how much would make a difference? 

Mr. Peterson. Mr. Chairman, it's been an ongoing problem of 
not only inadequate funding but the way that the funding exists 
and IS managed. 

The Bureau of Indian Affairs, for example, has a title 11 program 
that provides money for tribes to operate Indian child welfare pro- 
?^^"lo' J^^^.^'J'^^ally the Bureau makes an effort to cut that money. 
Its $8.8 million for all the tribes in the nation. Every year they 
have attempted to reduce that amount, as meager as it is. As 
poorly as it meets the need, they have tried to reduce that amount. 

So it hasn't been consistent, and it brings into question the com- 
mitment on the part of the Bureau to Indian children and families. 
One year, for example, they attempted to reduce the budget by 50 
percent, from $8.8 million to $4.4 million, which would have been 
disastrous. 

The other part of the process involves the competitive nature of 
the program so that tribes end up writing a proposal and they 
don t know from year to year whether their program will exist or 
not. In some cases the tribes have even closed down a program and 
then received funding and so they had to start the whole thing 
back up again. That creates a lot of disruption in the management 
of a program. It doesn't enable the tribes to do any effective, long- 
range type of planning. 
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There is also a lack of tribal input into the funding process. 
There was some money made available for fighting drug and alco- 
hol abuse on Indian reservations, and the Bureau of Indian Affairs 
and Indian Health Service were the agencies that were designated 
to manage that program. Basically what happened is that they in- 
creased the staffs at Indian Health Service and BIA to do what, I 
don't know. In the case of the alcohol money, they mandated child 
protective service teams that will be Federal employees but we're 
not sure about how effective those programs can be or how they're 
going to fit into the programs that we operate. So there have been 
a lot of problems with it over the years. 

The Chairman. I gather that the State of Washington and the 
several tribes of the State are in the process of reachkig an agree- 
ment on how to implement this act? 

Mr. Peterson. It took us four to five years, but we did work out 
a very comprehensive agreement with the State. And as a matter 
of fact, we are planning a signing ceremony of that agreement on 
November 23 in the State of Washington with the Governor. The 
agreement basically is going to implement the act. A group of 
social workers in the State met to identify barriers to them doing 
their job effectively, and they put together what they would pro- 
pose as an agreement, and then we negotiated that with the State 
of Washington. 

There have been several spinoffs from that that involve amend- 
ments to State law that relate to foster care, for example, where 
the State amended their laws to recognize the right of the tribe to 
license foster homes and committed the State to make pajrments 
for those licensed homes. The homes are licensed based on tribal 
standards. 

So we do have an agreement in the State, and we are real proud 
of all the work that has gone into that and how comprehensive it 
is, and we are in the process of implementing that agreement right 
now. 

The Chairman. With that agreement, would some of your con- 
cerns still exist? 

Mr. Peterson. I think that the agreement, again as a part of the 
implementation process, in order for us to succeed, it's going to 
take a lot of commitments from other people. The State of Wash- 
ington has met some of that commitment, the tribes have met a lot 
of the commitment, and so we're looking now to this committee, for 
example. Yes, we will still have the concerns and will still need 
some of the things that we are recommending — the amendments to 
the act and some of the funding, resolving some of the funding 
problems— to enable us to continue to meet the needs of Indian 
children and families. 

The Chauiman. Mr. Shields, we were advised that recently you 
had a rather bad case involving a group foster home in which num- 
bers of minor native children were abused by the people running 
the foster home. 

Mr. Shields. That's correct. 

The Chairman. I believe there was a criminal case, and these 
people are now serving long prison terms. 
Mr. Shields. That's correct. 
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The Chairman. Can you briefly tell us the nature of this case 
and how you hope to prevent its reoccurrence? 

Mr. Shields. Mr. Oiairman, this group home was established, I 
believe, in 1971. This was prior to the tribes having any foster 
homes, any type of program. We have no other place to send chil- 
dren, so they were kept in group homes with house parents. That 

Erogram at different times had up to 26 children in the three 
omes that were available. That is ^^hen these incidents started oc- 
curring. There was a man and wife, house parents in these homes, 
watehing and taking care of the children. 

Since that time, with the foster care licensing program, there has 
been less and less children placed out in that group home. In fact, 
it has got to a point that for all practical purposes the group home 
is closed now because they have no children to watch. All the chil- 
dren are placed in foster homes. 

Nevertheless, there is still going to be a need for some type of a 
group home because there are some children that cannot be placed 
in foster homes; either because of their behavior or what not, you 
know, foster parents don't want the children. 

So what we are looking at, whether they are neglected or abused, 
and with that grant that we received through the Bureau of Indian 
Affairs, we are looking at the research and evaluations that are 
necessary to have a safe group home for children that cannot be 
placed anywhere. 

One of the things that we are looking at is rather than having 
house parents, that we would have matrons watching those chil- 
dren, to minimize instances of abuse, especially sexual abuse. We 
feel that some type of a matron program would eliminate any 
future incidence of that kind. 

The Chairman. Do you have any program to monitor or super- 
vise these homes, whether they be group or separate? 

Mr. Shields. Well, under that memorandum of understanding be- 
tween the BIA and the IHS which we just implemented recently, 
we have that abuse-and-neglect teara, and we have the staff that is 
provided under the MOU. We have a special prosecutors and inves- 
tigators, counselors to oversee and prosecute any incidence of this 
kind in the future. 

The Chairman. But that team comes into action when abuse has 
been made known. 
Mr. Shields. Yes; that's correct. 

The Chairman. Do you have any group that on a regular basis 
would visit and monitor these homes? 
Mr. Shields. The foster homes? 

Mr. Shields. Yes; we have that now. Between the BIA and the 
tribal foster home licensing program— and I was going to mention 
this on the funding aspect, we started out with the foster home li- 
censing CTant for a couple of years, and then being competitive or 
not, we had lost the grant. Foster home licensing in that type of 
program is so important to the tribes, and under our priority 
system the tribe picked up that program under tribal funds. 

Now, if the trioe was not able to do that, if we were unable to 
continue a foster home program, we never would have been able to 
get this agreement with the Stale providing foster care pajrments 
and the protection services in line between the tribe and the State. 
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But our present foster home licensing program, which is a tribal 
program funded by the tribes, does do evaluations and home visits 
to minimize any abuse incidents ♦hat might occur. 

The Chairman. I ask this question ^ause there are good and 
bad foster parents and good and bad matrons. I think just as many 
matrons have been involved in abuses as parents, and without any 
sort of monitoring or periodic checking, these abuses will never 
surface. 

Mr. Shields. Right. The group home, if it does reopen, would be 
under the foster home licensing program, as I understand it. 

The other thing that we're looking at is we have a couple of orga- 
nizations on the reservation— Voices for Children, for one— that 
have really been helping the tribes and demanding oversights on 
foster c»re and abuses and neglect. We would like to see that in 
establishing oversight hearings on the reservation by the fcribe, by 
the tnbal Government, that those type of things would be placed 
within the court systems and the programs to monitor activities, to 
monitor qualifications and eligibilities of foster parents and back- 
ground checks, yju know, in-depth background checks. We hope 
that with what is coming forward down to the Fort Peck tribes 
now, that we would be able to make some big corrections that 
weren t there before. 

The Chairman. You have established a program to assist victims 
of sexual abuse, and it has been described as being a very good pro- 
gram. Could you tell us what is involved in your program? 

Mr. Shields. The n^lect-and-abuse team has just started within 
the last month. These were individuals who were recommended by 
the tribe and hired by the Indian Health Service and ihe Bureau of 
Indian Affairs, as I said, to investigate and prosecute child abuse 
and n^lect. Along with that is provided the counseling and follow- 
up, the things that would be needed for these children. 

One of the important things of that neglect team, I think, is 
going to be sort of a team that is going to be working primarily for 
the benefit and protection of children and not to be controlled by 
f^y faction which may exist on the reservation, whether it be 
tnbal Government or the community. They are there to do a job, 
and that is to protect the children. 

The investiration is, I think, the real important aspect of the 
abuse and neglect. Before, there was always poor investigation, in- 
vestigation that never took place when it should have, and for dif- 
ferent reasons. I think the enforcement part of that neglect and 
abuse is going to be the key to deter future incidents. 
^ f AiJ® Chairman. You have reached an agreement with the State 
of Montana. Is it just with your reservation, or does this cover all 
other reservations? 

Mr. Shields. No; it's just with the Fort Peck Reservation because 
wehave been negotiating with the State for about two years. 

The Chairman. Are the other reservations doing the same thing? 

Mr. Shields. I think they may be on that track now, Senator. At 
least we would hope, because you have to look at children all over 
the State. It is a problem trying to get the State to agree to such a 
n^otiated agreement. We would rather. Senator, have funds 
funded directly to the tribe. You know, if that ever came about, we 
would prefer that. But in the meantime we thought it necessary 
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that we take the lead in Montana to resolve those problems be- 
tween our tribe and the State to provide the things that are neces- 
sary for them. 

The Chairman. So, under this agreement, the cost of support for 
the child is borne by the State? 

Mr. Shields. Yes; also, part of that agreement, as I hed in my 
testimony, I beheve, is the recognition of our standards for foster 
care. 

The Chairman. And the State makes direct payments to foster 
parents? 
Mr. Shields. Yes. 

The Chairman. Not through the tribe? 

Mr. Shields. No; directly. Especially where the children are not 
members of the tribe. 

The Chaihman. I would now like to ask our Alaskan representa- 
tives. I am nut certain whether my friend from Alaska asked these 

Questions. But am I correct that 96 percent of urban native chil- 
ren have be an placed in non-native homes? 
Mr. Ketzlkr. Yes; well, it depends on the area that you look at 
m Alaska. But that is the numbers that we received from the 
State, and our determination is that either 96 are non-native or 
four percent are placed in native homes in urban areas. 

The Chairman. And that 40 percent of native children in reser- 
vations or m native villages have been placed in non-native homes? 
Mr. Ketzler. Yes; that would be about 49 percent. 
The Chairman. It is 49 percent. Do you have any procedure or 
program by which you monitor or assume jurisdiction over these 
children? 

Mr. KETaER. A few of our villages have set up their tribal courts 
now, and they have assumed jurisdiction over some of the children. 
But the majority of them, the villages that we deal with, don't have 
this system. So that what happens is that with one agency in Fair- 
banks that deals with a huge area covering the whole interior of 
Alaska, and to give you an idea of how big it is and the cost, to go 
from Fairbanks to Holy Cross, which is our furthest village, costs 
?572 round-trip air fare, plus it takes a whole day to get there. 

bo the problems that we have in trying to monitor or sending 
people out to investigate these cases is just tremendous. 

The Chairman. Is the placement of these children under the ji' 
lioOiction of the State courts? 

Mr. Ketzler. Well, again it depends on if the village has a tribal 
court. That the State has recognized, after losing a couple of cases 
m the State Supreme Court and the Ninth Circuit Court, that the 
tnbal courts do have jurisdiction. But in others, the State has juris- 
diction. 

The Chairman. Ms. Kitka, if I recall, you stated that you are 
havmg troubles with tribal courts in Alaska? 

Ms. Kitka. Yes; it's my understanding that the only tribal court 
which the State recognizes is on Annette Island, the Metlakatla 
tnbal court, because they are a recognized reservation. Tl^e other 
tnbal courts are having difficulty with the State as far as recogniz- 
ing whatever decisions they make. Our overall goal is we would 
like 

The Chairman. Why is that? 
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Ms. KiTKA. Well, the State does not at this time recognize con- 
current jurisdiction. There has been a couple of court cases which 
have basically come out— and this is also what the State of Alaska 
has argued in court briefs — that there are no tribes in Alaska, that 
Public Law 280 took care of the issue of tribes in Alaska, the 
Alaska Native Claims Settlement Act took care of tribes in Alarka 
and that there is no Indian country. 

So the whole issue of jurisdiction is something that causes tre- 
mendous litigation in a State in which you havo native villages anH 
native organizations saying, "Yes, we have some rights under this 
act," or, "We '•/ant to assert this and we want to assert that," and 
the State coming back trying to beat you back down. 

We are involved right now and for the last year and a half, 
almost 2 years, involved in negotiations with the State of Alaska 
on some State tribal agreements. And basically we are very pleased 
with that process. Governor Sheffield and the past administration 
was instrumental in getting that started, and Governor Steve 
Cooper has continued on with this. 

Basically, what we are working toward is a working document 
which would implement some of the procedural things under 
Indian Child Welfare between the villages and the State. But there 
is a couple of key issues which aren't being addressed in the n^oti- 
ationSt and that deals with the funding issue, the jurisdiction issue, 
and tribal courts. The tribal courts, like I said, it has been one of 
our goals that every single village council or cluster of village coun- 
cils or regional area should be able to handle their own cWld wel- 
fare matters. That has been kind of our goal. 

In addition to that, we would like to see those areas that are in- 
terested in setting up tribal courts either on a village level or on a 
cluster level or a regional area be able to be recognized with con- 
current jurisdiction so that if they are to the point where they ars 
able to actually handle child welfare matters in a very competent 
manner and a very responsible manner for the native people in 
that area, that they be allowed to use that as a form of local con- 
trol. 

The Chairman. Would the so-called draft bill submitted by the 
Association of American Indian Affairs address and cure the prob- 
lem you have just cited? 

Ms. KiTKA. I think it will go a ^ong ways. We are submitting 
written testimony which would basically address some of the tech- 
nical things in that proposed bill. It*s my understanding that there 
is a little bit of confusion because of the jurisdictional issue being 
such a question mark in our State at this time, the fact of whether 
cr not Alaska native villages fall in the fact of being Indian coun- 
try or not Indian country or what have you, the amendments the 
way that they are need a little bit of technical work. 

What we are not suggesting is jumping completely into the whole 
tribal governance jurisdiction issue completely, but basically trying 
to get some tools to villages in order to try to make this act work 
in Alaska. Like I said, we've got some technical changes that we 
think can make these amendments work better for Alaska. 

The CHAmMAN. Senator McCain. 

Senator McCain. I have no questions, Mr. Chairman. 
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The Chairman. Well, I thank you all very much. If you do have 
written statements that you would like to submit, please do ro, and 
these statements will be made of the record. 

Our second panel consists of the deputy to the assistant secretary 
of the Bureau of Indian Affairs, Ms. Hazel Elbert; and the associate 
commissioner of the Division of Children, Department of Health 
and Human Services, Ms. Betty Stewart. 

The committee appreciates your participation in this hearing 
this morning. May I call upon Ms. Elbert? 

STATEMENT OF HAZEL ELBERT, DEPUTY TO THE ASSISTANT 
SECRETARY (TRIBAL SERVICES), BUREAU OP INDIAN AFPAIRS, 
DEPARTMENT OF THE INTERIOR, WASHINC^* N, DC, ACCOMPA- 
NIED BY LOUISE REYES, CHILD WELFARE SPECIALIST; KAREN 
ECKERT, CHILD WELFARE SPECIAUST, DAVID ETHERIDGE. 
SOLICITOR 

Ms. Elbert. Thank you, Mr. Chairman, members of the conmiit 
tee. I am pleased to be here today to report on the progress in the 
implementation of the Indian Child Welfare Act of 1978. The 
Indian Child Welfare Act of 1978 recognizes that the tribe has the 
primary authority in matters afiT^cting the wehare of the Indian 
children and their families residing on their reservations. 

The act i^ not limited to reservation-based trihra, however It ex- 
tends to tribes in Oklahoma occupying lands within former reser- 
vation areas and to Alaska Natives. The act recognizes the tradi- 
tional role of State agencies and courts where an Indian child or 
his family does not reside on a reservation, and has specific provi- 
sions for transfers of cases from State to tribal courts. 

In cas^ where r State retains jurisdiction, the act authorizes 
tribes to intervene in the proceedings and participate in 'he litiga- 
tion. It imports certain evidentiary burdens Li State court proceed- 
ings and establishes placement preferences to guide State place- 
ments. 

Title I of the act focuses on legal issues, including individual cus- 
tody proceedings, lega^ representation in custody matters, and reas- 
sumption of jurisdiction. 

We are aware that these procedures have been the basis for liti- 
^tion in recent years, although we are not parties in those cases. 
You may be aware of the highly publicized case of the Navctfo boy 
who was adopted by a non-Indian family in 1980. The birth-mother 
later filed suit on the basis that proper procedures were not fol- 
lowed, and the Utah Supreme Court agreed. In 1986 the case was 
returned to the jurisdiction jf the Navago court to decide the best 
placement for the child. We are pleased that a settlement has been 
reached between the parties that appears to be a reasonable ar- 
rangement for all concerned. 

Although the Navsgo case has been the most publicized, it has 
.ot been the only case taken to court under Title I of the act. Al- 
though the procedures under Title I we believe are clear, it may oe 
many years hefore all States and tribes are aware and fully under- 
stand theni. 

The primary reason Indian cnildren are separated from their 
families and enter into foster care systems is because of child abuse 
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or ncfflect For the month of August 1987, 15 percent of the total 
complaints of possible child abuse and neglect involveJ physical 
abuse, 69 percent involved neelect, 12 percent involved sexual 
abuse, and 62 percent involved alcohol or substance abuse. 

Although we do not have statistical data to identify the number 
of Indian child custody j^roceedings handled nationwide on an 
annual basis, the information available which most closely reflects 
this number would be the total number of Indian children in foster 
or out-of-home care. As of June 30, 1986, that number was 9,123. 
We currently have an interagency agreement with the Department 
of Health and Human Services to complete a study on cluldren in 
out-of-home placements. The draft findings of that study indicate 
that 52 percent of the children were under State care and 48 per- 
cent were under tribal Indian organization or BIA care. 

The BIA and JHS have cooperatively developed child protection 
teams and procedures and reporting requirements. They nave been 
developed to ensure that reports or suspected child abuse and ne- 
glect are handled in a timely manner and to assess any immediate 
threat to a child's safety. The teams will include social service 
agencies in communities and provide them an opportunity to share 
information and resources and plan for children and families in- 
volved in child abuse and neglect situations. 

We have also entered into an interagency agreement with ^he 
Department of Health and Human Services to fund model sexucd 
abuse treatment and prevention programs on the Hopi and Fort 
Peck Indian Reservations. 

Title n of the act authorizes the Secretary of the Interior to 
make grants to Indian tribes and tribal organizations to establish 
and operate Indian child and family service programs. In fiscal 
year 1987, 128 grants were funded with a total appropriation of 
$8.8 million Currently, 48 percent of the grants are muitiyear 
^ants and the remainder are single-year. Multiyear grants were 
mitiated in 1986 and the current multiyear cycle will operate 
through the 1988 funding cycle. The multiyear grants were devel- 
oped out of recommendations originating from the 1984 oversight 
hearing. This procedure has been successful, so we are currently 
considering accepting only multiyear applications when the mul- 
tiyear cycle begins in fiscal year 1989. 

Title III of the act requires State courts to provide the Secretary 
of the Interior with a copy of any decree or order in an adoptive 

f)lacement of an 'adiaii child and authorizes the release of such in- 
brmation to th^ child at the -^'e of 18, in order to be enrolled in 
his or her tribe. Attached to my written statement is the list that 
identifies the total number of adoptions by State. 

However, States have not been diligent in their reporting, and 
recent contacts with individual States indicate this may be a seri- 
ous undercount. Our area offices have been directed to contact all 
States in their jurisdiction to obtain more accurate information. 

Title IV of the act required a report to Congress on the feasibili- 
ty of providing Indian children with schools located near their 
homes. This report has been completed. 

The information we have pre Hed today is very limited and 
highlights only some of the concern, in addressing Indian children 
and families. We believe that the mdian Child Welfare Act has 
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made a difference in meeting the needs of Indian children in need 
of foster and outK)f-home placements. We are aware that the com- 
mittee staff has circulated to the tribes draft bills to amend the act. 
We did not receive these bills until just last week and, therefore, 
have not had time to review them. We would be most pleased to 
provide our comments at a later date. 

Mr. Chairman, this concludes my prepared statem^^nt, and I 
would be happy tr answer any questions the committee might 
have. 

[Prepared statement of Ms. Elbert appears in the appendix.] 
The Ch AIRMAN. Thank you very much. 

As the title of the act indicates, the Indian Child Welfare Act, we 
are concerned with the welfare of the native Indian child. From 
that vantage point, all of the witnesses who appeared before you 
expressed concern over the large number of native children being 
placed in non-native foster homes or adopted by non-native fami- 
lies. 

From the standpoint of the welfare of the child, can you tell us if 
it is in the interest of the child to be placed or not placed in non- 
native homes? What is desirable? 

Ms. Elbert. That is a very difficult question to answer. When 
you consider that, as some of the witnesses testified here this 
morning, that you have an alcohol and substance abuse program in 
a lot of the homes that reaches 89 percent, and yet you have chil- 
dren that are being abused and neglected and the whole objective 
is to keep the family together, that is ideal if you can do that. But I 
think you have to weigh each case on a case- by-case basis to make 
sure that you are not subjecting the child, trying to keep him with 
the family, to a worse situation than if you put him in a non- 
Indian setting. 

I think it's important that the child retain as much of his culture 
as he possibly can if that is feasible to do without subjecting the 
child to so many things to deal with that complicates his life. My 
feeling is that if a non-Indian setting is going to provide that child 
love and care, an education and is going to make sure he is well 
taken care of, that is just as good a setting as if the child were kept 
in the Indian setting, if he is going to be subjected to all of these 
other things that complicates his life as well. 

The Chairman. In the case of Alaska, the testimony is that only 
four percent of the urban native children is placed in tribal homes 
and the rest are placed in non-native homes. Is the situation so bad 
in Alaska that only four percent of the children could find homes 
in the native environment? 

Ms. Elbert. Mr. Chairman, since we don't really have a lot of 
involvement in the placement of these children, I don't know what 
all is taken into consideration in making those placements. We are 
really not involved in the placement part of this act except if the 
courts are not able to locate ^he child's parents or to identify from 
which tribe that child is desc. nded. It is only then that the bureau 
gets involved in placement situations. 

The Chairman. Would you be in favor of establishing tribal 
courts in the Alaskan Native villages? 
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Ms. ELfiKRT. Mr. Chairman, that is a much bigger question than I 
am prepared to answer here. I think you could have a whole hear- 
ingon that question. 



The CHAnufAN. Who can answer that? 
Ms. Elbert. I don't believe there is anyone here with me today 
who can. 

The CHAiRBfAN. Well, will you have the Assistant Secretary pro- 
vide an answer to that? 

Ms. Elbbrt. I will mention to the Assistant Secretary that the 
committee would like to have a response to thcd; question. 

The Chairbian. Have you received a copy of the so-called draft 
bill that these people have been testifving on? 

Ms. Elbert. I believe our legislative office has. I have not seen 
the bill. 

The CHAmBiAN. Has your legislative office made any recommen- 
dations on that measure for or against? 
Ms. Elbert. I don't believe so. 

The CHAiRBfAN. Will you ask them to submit a statement indicat- 
ing their support or nonsupport of the measure? 

Ms. Elbert. Surely. As x indicate in my statement, we would be 
glad to make comments on the bill. 

[Information to be supplied appears in the appendix.] 

The CHAiRBfAN. All witnesses have indicated a lack of funding. 
Can you teU us something about funding? 

Ms. Elbert. Funding for 1987 we received an appropriation of 
$8.8 million for title n of the act. And we funded 128 grants, I be- 
lieve, with an average grant of about $69,000. We try as best we 
can to make sure that the proposals are equitably funded, and they 
are funded, we think» on a need, merit, and performance type basis. 

I do believe that some of the comments that some of the wit- 
nesses made about who gets funded and who doesn't get funded has 
some basis. It depends on how good a proposal writer you are as to 
v'hether or not your proposal receives fiinding. If you are a good 
proposal writer-^and there are a lot of good proposal writers out 
there — quite naturally your proposal is going to look a lot better 
than one that isn't put together q^uite so well. 

The Chairman. So you are tellmg me that the merits of the case 
are secondary, that it depends upon how well someone has com- 
mand over the Queen's language? 

Ms. Elbert. I think that s true not only in this situation but any 
situation where you have moneys that are awarded on a proposal 
type basis. It depends on how good the proposal writer is. 

The Chairman. Do you provide a program to assist tribal offices 
to write these wplications? 

Ms. Elbkrt. we provide technical assistance to any tribe that re- 
quests our assistance in putting together a proposal. 

The Chairbian. Why don't you help them write those application 
forms? 

Ms. Elbert. We do provide technical assistance if they ask us. 

The CHAiRBiAN. Do you believe that the amount that was appro- 
priated, that $8-plus million was sufficient? 

Ms. Elbert. Tne $8.8 million allowed us to fund all of the appli- 
cants that received a favorable score. However, we did fund tnem 
at a reduced level. If we had had more dollars, we would have 
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funded them at a higher level than we did. I don't believe there 
Tmdv^^ applied and made the score that did not get some 

The Chairman. There is a difference between some funding and 
appropnate fundmg. Is the amount sufficient to carry out the 
mtent of the program: to serve the welfare of the Indian child' 

Ms. Elbert. Having to fund at a reduced level, it obviously is not 
enough. 

The Chairman. What would have been sufficient? 
• 1 !• ^ ^'elieve the number of requests and the amounts 

mvolved that we have gotten have over recent years averaged 
around $13-14 million. ^ 

sistants^re?^^" proceeding, would you identify your as- 

Ms. Elbert. Yes; this is Louise Reyes, who is a child welfare spe- 
cialist m the Social Services Division of the Bureau of Indian Af- 
taire; and Karen Eckert, who is also a child welfare specialist 

The Chairman. Then from your testimony, you have been able to 
provide 60 percent of the requested funds? 

Ms. Elbert. Of the $8.8 mUlion? Yes, sir, that's what we were 
appropriated. 

thS^coSect"**^^" percent of that which was needed; is 

Ms. Elbert. Is 60 percent of the $8.8 million? 

•iP®-,T^"***^^- *hat the full amount would have been 

$14 million. 

Ms. Elbert. I said based on the number of applications that we 
received and the dollar amounts involved, ft amounts to about 
f t: """"Of-^ stand corrected. The requests, the total amount 
ot the requests that we rr csive each year have averaged about $14 
million smce the inception of the program. 

Chairman. Of che $8.8 million, what amount was utilized for 

M^. Elbert. All of it. 

The Chairman. All of it? 

Ms. Elbert. Yes, sir. 

The Chairman. No administrative costs? 

Ms. Elbept. We do not take administrative costs out of the $8.8 
million. It all goes to grants, except for this year we did do some 
mandatCiy child protection team training. 

The Chairma?.. How much is that? 

Ms. Elbert. About $20,000— about $200,000. 

The Chairman. Do you on a regular basis monitor this program? 

Ms. Elbert. The child welfare program, yes, we send our social 
workers— Karen, Louise, and others that we have on the staff— 
who go out periodically to monitor the grants. 

The Chairman. To all of the areas? 

Ms. Elbert. We try to get to them-we did not, I don't believe, 
make all of them last year because we did not have adequate staff 
to do so. 

The Chairman. May I ask how many reservations were moni- 
tored last year? 

Ms. Elbert. Eight grantees in Sacramento, two in Juneau, and 
two special ones— eight in Sacramento, three in Juneau and spo- 
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radic reservations throughout the rest of the country. But I don't 
know in total how many. We would have to gather that informa- 
tion and provide it for you. 

The Chairbaan. How many grantees did we have? 

Ms. Elbert. There are 128. 

The Chairbcan. Out of 128 you were able to monitor eight in Sac- 
ramento, three in Alaska, and sfK)radic throughout the country— I 
don't know what sporadic means. 

Ms. Elbert. We estimate about 10 percent of the grantees. 

The CHAiRBfAN. You were able to monitor 10 percent of the 
grantees? 

Ms. Elbert. That is what our estimate is, that we monitored 
about 10 percent of the grantees. 

The Chairman. Are you satisfied that the remaining 90 are 
being implemented in a proper fashion? 

Ms. Elbert. I can't say tiiat I am, no, sir. 

The Chairman. Thank you. 

Senator McCain. 

Senator McCain. Thank vou, Mr. Chairman. 

Ms. Elbert, I am somewhat surprised to see that the degree of 
noncompliance by the States, where according to Title HI of the act 
they are reauired to provide the Secretary of the Interior with a 
copy of the Indian decree or order in an adoptive placement of an 
Indian child. And I noticed the list that you provided shows veiy 
little reporting, especially u? my own home State of Arizona, which 
in 1979 had 13 and then there has been none o- a maximum of 
three ever since. 

How do you account for that? 

Ms. Elbert. You ro-^an for the fact that the States don't report? 
Senator McCain. Yes. 

Ms. Elbert. I supnose the State systems have a lot to do with it. 
There are a lot of tilings that fall between the gaps in any situa- 
tion, and I imagine that when it comes to notifying the BIA that 
we have an adoptior situation going on, it's something that just 
doesn't occur to them to do. 

We try as best we can to keep those people informed who are in- 
volved in adoptions to the requirement that the BIA be notified in 
these situations. We have a nevesletter that we put out every 
month that goes to all of the tribes. State organizations, the State 
court systems and what have you. And I would presume it's just an 
oversight on their part. 

Senator McCain. Do you have any ideas as to how we can get 
their attention? 

Ms. Elbert. Well, we are continuing to address it in jur newslet- 
ter. Linkages, that ^oes out every month, and we havf had discus- 
sions about developing an awareness program 50 that \ 'e can make 
those who are involved in Indian child welfare a little more aware 
about the requirements of the law and what is incumbent upon 
them to do. 

Senator McCain. Well, let me suggest that we might get the at- 
tention of the States by threatening to withhold their funding in 
some way. I think it's very hard for us to get a handle on this situ- 
ation if we don't know what's going on in these cases. Perhaps you 
can provide us with some recommendation, because although I ap- 
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preciate your newsletter, I think it's pretty obvious that there has 
been no improvement. In fact, looking at these numbers as I see 
them, ttiere hasbeen an actual decline in some States in reporting. 

Ms. Elbert. That is probably an issue that we can address in re- 
viewmg the l^islation that I understand has been drafted. 

Senator McCain. Good. Can you estunate how often cases which 
are similar to the HoUoway Carter are filed? 

Ms. Elbert. How often such cases are filed? We would have no 
way of knowmg, since there is no requirement to notify us v/hen a 
case IS filed. 

Senator McCain. Does the BIA play any role in assisting this 
particular child m this situation? 

Ms. Elbert. No; we answered quite a bit of correspondence on it. 

Senator McCain. Has the department ever requested interven- 
tion by the Justice Department in a Child Welfare Act case? 

Ms. Elbert. I believe we have requested intervention in a case 
pnor to the act and one since the act, and we have had some in- 
volvement in a third situation. 

Senator McCain. Has the BIA offered an opportunity for tribes 
to be involved in the development of child protective procedures*? 

Ms. Elbert. I presume you are talking about the child protection 
team effort that we have ongoing. We developed the procedures in 
coordination with the Indian Health Service, and we ha^-^ had 
oversight hearings on them once. We ^are in the process now of 
havmg follow-up meetings that would involve the tribes. 

The tribes do have an opportunity to become involved in the 
child protection effort at the local Jevel. They can actually be a 
member of the child protection team, if I am not mistaken. 

Senator McCain. Staff tells me that when you requested the Jus- 
tice Department intervention, that the Justice Department refused 
to mter/ene. Is t^iat true? 

Ms. Elbert. That's correct. 

Senator McCain. What wera their stated reasons for doing so^ 
Ms. Elbert. I am not sure of that. I would have to check with 
legal counsel. 
This is Dave Etheridge. 

Senator McCain. Would you state who you are, sir? 
Mr. Etheridge. David Etheridge, solicitor's office. 
Senator McCain. Thank you. Could you provide us with that in- 
formation? 

Mr. Etheridge. They sent us a letter, which I think has been 
fairly public. They didn't feel that there was a substantial Federal 
interest mvclved in that particular case that would justify Federal 
participation in it. 

Senator McCain. Would you provide that letter that you received 
so that it can be made part of the record, please? 

Mr. Etheridge. Yes, I will. 

information to be supplied appears in the appendix.] 
Senator McCain. This appeare to me, Mr. Chairman, that our 
Justace Department has a trust responsibility in that area, clearly 
I have no more questions, Mr. Chairman. Thank you. 
The Chairman. Thank you very much. 
Ms. Stewart. 
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STATEMENT OF BETTY STEWART, ASSOCIATE COMMISSIONER, 
DIVISION OF CHILDREN, YOUTH AND FAMILIES, DEPARTMENT 
OF HEALTH AND HUMAN SERVICES, WASHINGTON, DC, ACCOM- 
PANIED BY PHYLLIS NOPHLIN, PROGRAM ANALYST 

Ms. Stewart. Thank you. Mr. Chairman, Senator McCain, I am 
very pleased to have this opportunity to appear here today to dis- 
cuss the implementation of the Indian Child Welfare Act and how 
the Department of Health and Human Services has coordinated ac- 
tivities with the Bureau of Indian Affairs to assist in achieving the 
goals of the act. 

I am here representing the Children's Bureau, which is located 
in the Administration for Children, Youth, and Families in the 
Office of Human Development Services [OHDS], the Department of 
Health and Human Services. 

The Children's Bureau administers the child welfare services 
program under title IV-B of the Social Security Act and has a 
longstanding interest in child welfare services for Indian children 
and their families. The Indian Child Welfare Act of 1978 is the ex- 
pression of this Nation's policy to protect the best interest of 
Indian children and to promote the stability and security of Indian 
families. It established standards governing the removal of Indian 
children from their families, encouraged the placement of such 
children in foster or adoptive homes which reflect the unique 
values of Indian culture and held that no adoption of Indian chil- 
dren would be legal unle^^ a tribal court concurs. 

We fully support the l^w's emphasis on tribal jurisdiction over 
Indian child welfare matters and efforts to preserve the child's cul- 
tural heritage. Our support for the act and its goals has been dem- 
onstrated in a number of ways. Most notably, we have facilitated 
agreements between States and Indian tribes and have undertaken 
several joint projects with the Bureau of Indian Affairs. In addi- 
tion, we have used OHDS discretionary grant funds to provide seed 
money and training for Indians working in the child welfare field. 

These contributions, in turn, are perhaps best seen in the context 
of the larger role that the Children's Bureau plays in providing 
child welfare services to all children in need of them. Many of the 
principles of the Indian Child Welfare Act are similar to the re- 
quirements of the Adoption Assistance and Child Welfare Act of 
1980, Public Law 96-272. This landmark legislation established a 
new foster care and adoption assistance program under title IV-E 
of the Social Security Act and modified the title IV-B child welfare 
services program to improve protections and services for children. 

The goals of Public Law 96-272 and the goals of the Department 
in administering this Illation are as follows: first, prevention of 
unnecessary separation of children from their parents; second, im- 
proved quality of care and services to children and their families; 
and, third, permanent homes for children through reunification 
with their parents or through adoption. 

Our philosophy, simply stated, is that, if possible, all children 
should stay with their parents. If they are in foster care, they 
should be reunited with their parents, and if they cannot stay with 
or be reunited with their parents, they should be adopted. 
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Therefore, in recent years we have put major emphasis on the 
provision of familv-based services to prevent foster care, prompt re- 
unification of children who are in foster care, and the adoption of 
children with special needs. 

Under Public Law 96-272, the Secretary of Health and Human 
Services makes grants to States for child welfare services and may 
provide direct funding for child welfare services to Indian tribes. 
Tribal grants were first awarded in 1983. In 1987, 35 tribal organi- 
zations received grants totaling $432,679 under section 428 of the 
Social Security Act. 

To be eligible for funding, a federally recognized tribe must be 
delivering child welfare services under an Indian self-determina- 
tion contract with the BIA and must develop a child welfare serv- 
ices plan through joint planning with ODS Qiildren's Bureau staff. 
Joint planning, which is reauired b^ the law, means tribal and Fed- 
eral review and analysis of the tribe's current child welfare serv- 
ices program, cuialysis of the service needs of children and their 
families, identification of unmet service needs to be addressed in a 
plan for program improvement, and development of goals and ob- 
jectives to achieve those improvements. 

Our r^onal office stan have met on an annual basis with 
Indian tribes to carrv out joint planning. We believe that the plan- 
ning effort is a worthwhile undertaking because it gives the tribes 
the leadership role in assessing their needs and in developing suita- 
ble resources. With the tribe's concurrence, joint planning also 
offers the opportunitv to include both the State and the BIA in the 
planning process and provides an opportunity for the development 
of cooperative agreements concerning the provision of these serv- 
ices. 

The provision of services to Indian children and families, particu- 
larly children cuid families on reservations, varies depending upon 
relationships between the tribes and the States. In some States 
there are good relationships between States and tribes. In other 
States, howevf'r, tribal-State relations tend to be problematic. 

The problem of divided or uncertain legal jurisdiction and re- 
sponsibility for intervention and provision of service has long been 
recognized. One solution proposed has been the development of 
tribal-State agreements on Inoian child welfare issues, spelling out 
State and tribal responsibility for action and funding. Past agree- 
ments were supported by both ACYF and the Administration for 
Native Americans, but tended to be narrow in scope. For example, 
an agreement that the State would contract with the tribe to devel- 
op and maintain native Americ ji foster homes on the reservation: 
A State could have a different agreement with each of the tribes in 
the State. 

Recently, however, the American Association of Indian Affairs 
has worked with the State of Washington and an association of 
Washington tribes to develop a comprehensive agreement covering 
all aspects of Indian child welfare and defining responsibilities and 
proceaures in all circumstances. 

This agreement, signed by the State and almost all of the 26 
Washington tribes, wul be the focus of a meeting that we will spon- 
sor this winter with representatives from the American Association 
of Indian Affairs, tho State of Washington Indian desk, and the 
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tribal association to present information on the development and 
implementation of this agreement. At this meeting we will bring 
together the Administration for Native Americans, the Administra- 
tion for Children, Youth, and Families, the Bureau of Indian Af- 
fairs, congressional staff, native American organizations, and other 
national organizations. 

It is our nope that this agreement will serve as a model for other 
States and tribal associations around the country. 

In a number of other Indian child welfare areas we and the 
Bureau of Indian AfTairs have engaged in collaborative efforts to 
improve services to Indian children. For ex£unple, in September 
19»5 ACYF and the BIA jointly contracted for a study of ihc preva- 
lence of Indian children in substitute care. The study also exam- 
ined the implementation of the Indian Child Welfare Act and rele- 
vant portions of Public Law 96-272 as they affect Indian children 
and tneir families. This provides a systematic national examination 
of the effects of the Indian Child Welfare Act. 

The purpose of the study was to determine the number of Indian 
children in substitute or foster care across the country and to 
obtedn data about their placements and case goals. The study was 
also designed to learn how States, tribes, and BIA agencies are 
working together in an effort to comply with the legislation and to 
determine what successes and problems are affecting its implemen- 
tation. 

Data collection for the study was recently completed. An ex- 
tremely high return rate for the survey was achieved from Statc«, 
tribes, and BIA agencies. Preliminary findings indicate that ap- 
proximately 9,123 Indian children were in substitute care in 1986. 
The fmal study is expected to be available in Januanr 1988. 

Other examples of collaborative efforts between ACYF and BIA 
include BIA participation in two ACYF advisory boards which are 
appointed by the Secretary of HHS, the National Advisoiy Board 
on Child Abuse and Neglect, and the Advisory Committee on 
Foster Care and Adoption Information. 

BIA staff has been detailed to OHDS to work on Indian child 
welfare issues. For several years, BIA staff have served on OHDS 
grant review panels, and OHDS staff have served on BLA grant 
review panels m the area of Indian child welfare. 

The Children's Bureau participated as a member of a BIA task 
force on child abuse and neglect, which advised BIA in its develop- 
ment and implementation of local child protection teams. 

One recent outcome of this interagency collaboration has been a 
formal interagen'^y agreement under which HHS transferred 
$200,000 of fiscal year 1987 child abuse prevention f'.nds to the BIA 
to be used on two reservations, including Fort Peck, with special 
problems of child sexual abuse. 

From 1985 to 1987 OHDS has funded approximatelv 66 discre- 
tionary grants totaling over $4 million to address a wide variety of 
Indian child welfare issues. Some projects were focused on develop- 
ing cooperation between Stat^ and Indian tribes. Others were fo- 
cused on prevention of out-of-home placements and improving child 
protective services ori Indian reservations. 

Grants provide training for Indian students interested in work- 
ing in child welfare services and for Indian practitioners already 
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working in this area. Still other projects were designed to help re- 
solve problems of chemical dependency, school dropouts, and run- 
aways. 

These OHDS discretional^ grants, it must be emphasized, are for 
developmental purposes only. Grants made by the BIA under the 
Indian Child Welfare Act are designed to fund direct service deliv- 
ery. The discretionary grants made by OHDS complement BIA ef- 
forts by providing seed money for future service improvements. 

In closing, the Department actively supports the Indian Child 
Welfare Act and the pnuciples it embodies r^arding the preven- 
tion of family separation, the promotion of family reunification, 
and the central role of Indian tribes in deciding these issues. Al- 
though we have not yet completed our analysis of the draft bill pro- 
posed by the Association of American Indian Affairs, we appreciate 
the opportunity to comment on draft legislation affecting the De- 
partment of Health and Human Services. 

Mr. Chairman, that concludes my prepared remarks. I would be 
happy to respond to any questions. 

[Prepared statement of Ms. Stewart appears in the appendix.] 

The Chairbian. Thank you very much, Ms. Stewart. 

Your statement is a very fine one. I very much agree with your 
second paragraph, in which you say, "The Indian Child Welfare 
Act of 1978 is tne expression of this Nation's policy to protect the 
best interests of Indian children and to promote the stability and 
security of Indian fancies.'' 

The purpose of this hearing is to determine whether the Nation's 
policy has been appropriately implemented. 

You follow this by indicating, "We fully support the law's em- 
phasis on tribal jurisdiction over Indian child welfare matters &Jid 
these efforts to preserve the child's cultural heritage." 

Are you disturbed or concerned with the statistics that we lust 
received from Alaska that 96 percent of Native Indians in urban 
areas find themselves in non-Native homes? 

Ms. Stewart. Yes; I think that everyone here would have to 
have some concerns about such an extremely laige percentage. 

I can say, in general, we have had some difficulty in obtaining 
accurate statistics. 

We are hopeful that the study we funded jointly with the BIA 
will give us some additional information that will help to inform us 
more specifically about the numbers of Indian children in adoption 
and foster care throughout the country, including Alaska. 

We feel that the information that we will gain from this study 
will be very hel^ul to us and others in addressing this problem. 

The Chairman. Are you also concerned with the statistic that 49 
percent of native children on reservations are being placed m non- 
native homes? 

Ms. Stewart. I think, sir, that I would have to know more about 
some of the specifics of why this is happening. It seemed to me in 
the earlier testimony that while there was concern that children 
were not being placed with Lidian families, there was also a feeling 
that children who were placed with non-Indian families on reserva- 
tions still had opportumties to maintain and retain their cultural 
heritage. 
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The Chairman. You have said the following: "Most notably, we 
have facilitated agreements between States and Indian tribes.' 

How many agreements have you facilitated? 

Ms. Stewart. I am sorry I don't have that exact number, but I 
would be glad to provide it for you. 

The CHAiRBfAN. Well, how many agreements do we have between 
States and tribes? I gather that there are just about two of them; is 
that correct? 

Ms. Stewart. Two? 

The Chairman. Yes; one with the State of Montana and the 
other with the State of Washington. 
Ms. Stewart. I am sorry, could I just have a moment? 
[Pause.] 

The Chairman. I am talking about the title IV money. 

Ms. Stewart. Mr. Chairman, we know that a number of agree- 
ments have been negotiated between States and tribes. Some nave 
been negotiated in the past and have not been continued. Some are 
in place currently. I cannot give you an exact number now, but we 
will be very glad to provide that information to you. But certainly 
there are many more than two. 

The Chairman. Without these agreements, the funds, title IV 
funds, go from your office to the State and it is the State's discre- 
tion whether they pass it on to the foster homes. Is that correct? 

Ms. Stewart. I am sorry, sir, are you speaking of title IV-E 
funds? 

The Chairman. Yes. 

Ms. Stewart. Yes; you are correct, the title IV-E frnds go direct- 
ly to the States, and it is the State's decision to determine who ad- 
ministers those funds. And you are also correct that State and 
tribal agreements make it possible for tribes to assume responsibil- 
ity for Indian children in foster care. With such agreements, tribal 
ommizations are more likely to feel that there is an equitable dis- 
tribution of title IV-E money, which is, as you know, related to 
those children who are in the foster care system who are AFDC- 
eligible. That includes Indian children as well as non-Indian chil- 
dren. 

The Chairman. In other words, if the States refuse to recognize 
the jurisdiction of the tribal courts, the moneys are not passed 
through? 

Ms. Stewart. It is my presumption that it is the State's responsi- 
bility to make those determinations, yes, sir. 

The Chairman. Would you think it would be a better arrange- 
ment, as suggested by the Association of American Indian Affairs 
that these grants be paid directly to the tribes? 

Ms. Stewart. We received this proposal only late last week and 
have not had a chance to review it. We have, however, had a legis- 
lative proposal suggesting that social services block grants provide 
monCT that would go directly to the tribes. So we wodd be support- 
ive of that. 

The Chairman. Can you provide us with your review and your 
recommendations on this draft bill? 

Ms. Stewart. Yes; I will make your wishes known to our legisla- 
tive staff, yes, sir. 

[Information to be supplied follows:] 
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In response to the Committee's request Cor the number of 
agreements the OHDS has facilitated between states and Tribes, we 
have the foDowing information cor.srerning Sta\.e -Tr ibal IV-E 
aai^-cments. Although there are many issues a ounJ which States 
and Tribes may vish to enter into cooperative agreements, 
information was ^-sought only on title IV-E agreements which allow 
Tribes to assume responsibility for the foster care placement of 
Inoian children while the State provides the foster care 
maintenance payment with Federal participation. Following is a 
State-Tribal listing of current iv-E agreements and agreements 
under negotiation. Regional office staff indicate they have 
facilitated all the listed agreements with Tribes except the 
Sisseton/Wahpeton, and Cherokee in North Carolina agreements. 



State 



Tribes with 
Current IV-E Agreetnents 



Tribes with Pending 
IV-E Agreements 



Ar i zona 
Florida 
Minnesota 



o Gila River 

o Seminole 

o Six Bands of the 
Chippewa Nation 
White Earth 
Bcise Fort 
Leach Lake 
Fond du Lac 
Grand Portage 
Mi lie Lacs 



o Navajo 



New Mexico 



Zuni 
Nava jo 
Laguna 
San Felipe 
Ramah Navajo 



o Jicarilla 
o Acoma 

o Santo Domingo 



North Carolina o Cherokee 



North Dakota 



o Devil's Lake Sioux 
o S i s s e ton /Wa hpe ton 
o Three Affiliated 
o Standing Rock 




3i) 



85 



state 
Oklahoma 



South Dakota 
Washington 



Tribes with 
Current IV*E Agreements 



o Comanche 

o Cheyenne/Arapaho 

o Ponca 

o Pawnee 

o Tonkawa 

o Otoe-Missoula 

o Ft. Sill Apache 

o Aosentee Shawnee 

o Apache 

o Choctaw 

o Sisseton/Wahpeton 



Tribes with Pending 
IV^E Agreements 



o Kickapoo 

o Seneca Cojuga 

o Caddo 

o Wichita 

o Delaware 

o Cherokee 



o Joint agreement 
with 26 Tribes in 
State 



The proposal by the American Indian Affairs 
Association is under review by the Department. 
When we have completed our review, we will 
provide the committee with our recommendations. 
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The Chairman. You have indicated that, "The provision of serv- 
ices to Indian children and families, particularly children and fami- 
lies on reservations, varies depending upon relationships between 
tribes and the State. In some States ther^ are excellent working re- 
lations, with joint planning and Indian tnbal involvement in fund- 
ing decisions. In other States, however, tribal-State relations tend 
to be problematic. The problem of divided or uncertain legal juiis- 
diction and responsibility for intervention and provision of services 
has long been recognized.*' 

Could you give us an assessment of these excellent working rela- 
tions and what States are involved, and the problematic relations 
and the States? 

Ms. Stewart. Ar. /ou asking die for a listing of the States that 
have good relationships and those that don't? 
The Chairman. Yes. 

Ms. Stewart. I am not really prepared to give that information, 
no, sir. 

The Chairman. But you testified to that. 
Ms. Stewart. Yes, sir; hvt I was not prepared to give you an 
actual list of those States that we think work well. 
The Chairbian. Did vou have a list? 

Ms. Stewart. I don t know that we actually had a written list. 

The Chairman. If you don't have a list, how can you tell ui> hat 
some are excellent and some are problematic? 

Ms. Stewart. Members of our staff and staff in our regional of- 
fices who work with various States and tribes provic^e us with this 
information. But I am just not prepared to talk about individual 
States. 

The Chairman. Will you provide us with a list? 

Ms. Stewart. I will make every effort to do so, yes, sir. 

[Information to be supplied follows:] 
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In response to the Committee's request for a list of Tribe-State 
relations both excellent and problematic, we provide a brief 
assessment from four regions with significant Indian populations. 



Region VI New Mexico has experienced both good and problematic 
rela' ions with various Tribes. The quality of the 
re] .tions seem to change frequently as both State 
and Tribal administrations change frequently. 

Oklahoma has gone from bad relations with Tribes 
three or four years ago to what is described as an 
excellent relationship today. Over the last two or 
three years more and more of the I'ribes in this 
State describe the State's openess and willingness 
to work with them. 

Region VII There are no title IV-E agreements with Tribes but 

there is a negotiated agreement between the State of 
Kansas and the Pour Tribes of Kansas Consortium to 
provide services, including foster care. (The 
agreement is a purchase of service contract not a 
title IV-E agreement.) The regional office was 
involved in agreement facilitation and describe the 
State-Tribal relationship as excellent. 

Region VIII Many States in this region have been wrestling with 
various problems regarding sorvlces to Indian 
children on reservations. In the face of 
diminishing resources, discussions have developed 
between the State agpncies and the BIA area offices 
regarding which agency will provide child welfare 
services to Indian children. 

Region X Alaska will soon have agreements with Tribes in 

place. Biggest problem here is that Tribes have 13 
corporations of over 250 villages and each village 
wants their own agreement. Regional Office is 
helping facilitate. 

Oregon is working on an agreement with Tribes. 
Regional Office is helping to facilitate. 

Washington has good relationship with Tribes. JSHS 
has an "Indian Desk" with 4 or 5 employees which 
de:^ls with Indian Issues. The State is in the 
process of negotiating a ^oint agreement with 26 
Tribes. The process of negotiating this agreement 
has forged a new and more productive State-Tribe 
relationship. As a result of this agreement Tribes 
will be involved in every aspect of child welfare 
service delivery to Indian children. 
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The Chairman. You have indicated that you consider the ar- 
rangement worked out with the State of Washington should serve 
as a model for other States. Is that the official position of your 
agency? 

Ms. Stewart. In support of this agreement we are sponsoring a 
meeting so that those who worked out this agreement can present 
it to othere within the Administration that are involved with 
Indian affairs and to other national organizations. We do feel that 
it pressnts a real breakthrough in States and Indian tribes working 
together on the comprehensive development of services for all 
Indian tribes. We in the Children's Bureau are very supportive of 
this agreement and would like to see other States make similar ef- 
forts. Yes, sir 

The Chairman. Thank you very much, Ms. Stewart. 

Senator McCain. 

Senator McCain. Mr. Chairman, I noted that both our witnesses 
have not had an opportunity to review the legislation, and I 
wonder when they will be able to review and provide their recom- 
mendations to the committee. 

First, Ms. Elbert, I guess you might comment? 

Ms. Elbert. In about 3 weeks. 

Senator McCain. Ms. Stewart. 

Ms. Stewart. I don't have a specific timeframe to give you, sir, 
but as soon as possible. 

Senator McCain. Well, I guess I should ask next how long before 
this hearing were you notified that we would have the nearing? 

Ms. Stewart. Tm sorry? 

Senator McCain. How long ago were you notified that you would 
be asked to appear before this committee? 
Ms. Stewart. I think, sir, about 1 n^eek or IV2 weeks ago. 
Senator McCain. I have no further questions, Mr. Chairman. 
The Chairman. I thank you very much. 
Ms. Stewart. Thank you. 

The Chairman. The next panel, we have Ms. Michelle Aguilar, 
from the Governor's Office of Indian Affairs, the State of Washing- 
ton; and Myra Munson, commissioner in the Department of Health 
and Social Services, of Juneau, AK. 

Ms. Aguilar and Ms. Munson, I am sorry I can't stay for the 
hearing. I have to report to another committee, so our distin- 
guished friend from Arizona will be presiding from now on, Sena- 
tor McCain. 

Thank you very much. 

Senator McCain [presiding]. Thank you, Mr. Chairman. 

Ms. Aguilar and Ms. Munson, if you choose to summarize your 
statements, please feel free to do so, or if you choose to read your 
entire statement, also feel free to do that. Please proceed. 

STATEMENT OF MICHELLE AGUILAR, GOVERNOR'S OFFICE OF 
INDIAN AFFAIRS, STATE OF WASHINGTON, OLYMPIA, WA 

Ms. Aguilar. Thank you. For the record, Tiy name is Michelle 
Penoziequah Aguilar. I am the Executive Director of the Gover- 
nor s Office of Indian Affairs for the State of Washington. 
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Prior to my current position I served as the Indian child welfare 
Program Director for the Suquamish Tribe. This is the second 
Indian child welfare oversight hearing at which I have testified. In 
order to address the problems that are inherent in the act, and 
that have allowed Indian children to continue to lose contact with 
their cultural heritage, and in tribes continuing to lose their chil- 
dren; it has been our position that it is imperative to develop 
amendments to the act, now. 

It is also imperative that Indian children receive appropriate 
services, and that is directly related to funding. At the hearings in 
1984, the witnesses spoke to the need for noncompetitive, consist- 
ent Federal funding for ICWA programs. 

At one point we were receiving, I believe the figure is, $9 million 
something; we are now at $8.8 million. In 1984 we asked for some- 
where around $28 million; that was asked by the National Associa- 
tion of Native American and Alaska Native Socicd Workers. The 
bureau has testified that there are 128 grants currently funded. 
There are 280 Federally recognized tribes, to my knowledf e, in the 
United States and there are approximately 220 native villages. 
Less than a third are Iran and funded for I.C.W. programs. 

Plus, we also have native American children who are not receiv- 
ing what I consider culturally relevant services because they 
belong to treaty tribes that have no Federal recognition at this 
ooint. Fm sure that there are also Indian children that belong to 
State-recognized tribes that would benefit from more appropriate 
services. 

The State, in working with the tribes, have found that inad- 
equate funding is one of the meyor reason for inconsistent services 
for Indian children. Coupled with a lack of clarifying amendments 
to the act, it is a major cause of continuing confusion and litiga- 
tion. 

The State, at the request of tribal social workers, began the proc- 
ess of negotiating a tribal-State agreement, and in the last two-and- 
a-half-yeai3 have arrived at what we feel is probably the most com- 
prehensive Indian child welfare tribal-State agreement in the 
Nation. It addresses the same ar'^^is as the Association on Native 
American Affairs' proposed amendments. 

The Secretary of the Department of Social and Health Service? 
for the State, Jule Sugarman, is quoted as saying that: ' This agree- 
ment represents a most significant impressive partnership, which I 
fully support. This £^ency is committed to the terms, conditions, 
and obligations contained in the agreement." 

The agreement is acting as a blueprint for Statewide policies* in 
the treatment of Indian children. It goes beyond the ac: in recog- 
nizing Indian children. It picks up chUdren that might have fallen 
thiough the cracks previously. Most of the tribes m the Stat> are 
in the process of going through their councils, getting resolutioiis 
so that they can officially sign ine agreement. 

Those tribes that at this point do not have social service *^ro- 
grams, or don't feel that they can enter into the agreement ofticial- 
lyy will in fact, benefit from the agreement being iu place. This 
agreement basically is the new policy of the State in regards to 
service provision for Indian c' Mren. In effect it states: This is 
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how, from the day forward, we will treat all Indian children within 
the State of Washington. 

In my written testimony there are several areas, philosophical 
areas, that the State of Washington has determined is in the best 
interest of all citizens, and primarily Indian children. I won't read 
those to vou, as you have them in the statement. 

One of the outcomes of the negotiation process in the agreement 
was the development of legislation that provided a means to make 
payments for Indian licensed foster care. Basically, the bill causes 
the State to recognize the foster care standards of Tribal foster 
care licensing ogi^ncies. Those standards are, of course, in compli- 
ance with Federal regulations and include additional tribal stand- 
ards. 

Payments will come through the State and be made directly to 
tribally licensed foster families. That will reduce duplication of 
services by State social workers and tribal social workers. 

I think that the State of Washington is doing and has done ev- 
en^Wng that they possibly can to make it work in Indian country. 
The State is committed to continuing to work with the tribes in de- 
veloping programs tliat will best serve Indian children. The finan- 
cial assistance is minimal. Our State, like others, is constrained by 
not having enough money to provide services to children, Indian 
children as well as other children. 

It is our position that amendments will include areas that we 
found necessary to address in our agreement to make things work 
m this State; and that it has been very important to develop this 
agreement so that c:ilturally relevant services can be provided. 

The State is ready at any point a bill is brought forth, to make 
comments, to assist in any way we can. Thank you very much. 

nVepared statement of Ms. Aguilar appears in the appendbc.] 

Senator McCain. Thank you very much, Mb. Aguilaj. 

I would like to proceed with (Commissioner Munson before we 
have questions. 

Please proceed. Commissioner. Thank you for being here today. 

STATEMENT OF MYRA MUNSON, COMMISSIONER, DEPARTMENT 
OF HEALTH AND SOCIAL SERVICES, JUNEAU, AK 

Ms. Munson. Thank you. I appreciate the opportunity to speak 
before this committee today. Currently, I am the commissioner of 
the Department of Health and Social Services for the State of 
Alaska. The department is a multiservice agency providing child 
w.4fare services as well as many other luman seivice programs. 

Prior to accepting this appointment in December 1986, I had de- 
veloped extensive familiarity with the Indian Child Welfare Act 
providing training concer:>;ng the act from 1980 through late 1983 
to most of the native associations and many of the ^lage councils 
throurfiout the State, as well as to all new social workers, proba- 
tion officers, and other employees of the Department of Health and 
Social Services with any direct responsibility for child welfan>. serv- 
ices. 

In the course of doing that, I also provided training for members 
of th« Bureau of Indian Affairs and virtually all groups in the 
State with interest in the Indian Child Welfare Act. For the three 
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years immediately prior to accepting this appointment, I worked 
for the State attorney general's office, representing the DepaH> 
ment of Health and Socied Services in child welfare matters. 

I have provided fairly extensive written testimony for the com- 
mittee ana will sumnriarize those comments there. 

It is my impression from the contact that I have had throughout 
our State that in fact thei'e has been considerable improvement in 
the practice of child welfare as it afPects Indian chUdren in our 
State since the passage of the Indian Child Welfare Act. It is my 
belief that the act was clearly needed and that many of the pur- 
poses of the act are being accomplished, although not to the extent 
that either the State nor certainly the villages, in our State would 
like. 

I would like to correct some of the impressions left by prior testi- 
mony about the statistics in our State. We have in our department 
^robably the least adequate data sjnstem that one could devise for a 
child welfaie program. Thus it is no surprise to me that incorrect 
and misleading statistics are believed to be correct by people 
within our State. I have heard statistics, similar to those Mr. 
Ketzler cited, quoted recently at fmother meeting. I am not sure 
where they came from, though they are attributed to the State. I 
am not sure of their timing nor exactly what numbers are used. 

Today, I cannot give you absolute numbers, ror can I guarantee 
vou these that I have today ar^ absolutely correct, but I do know at 
least that they are recent. What I have with me is the result of 
very careful checking of both our computerized data svstem and 
some fairly significant hand tallying, which is required any time 
we try to rather child welfare data. 

In fiscal year 1986, of all protective services offered to all chil- 
dren in our State, 34 percent of the recipients of those services 
were Alaska Natives; 66 percent of the recipients of child protec- 
tive services were non-native children. W all of the native children 
receiving protective services, 66 percent received those services 
while the child was living in the home of his or her parents. Of the 
34 percent of the children who were in out-of-home placement, 68 
percent were in the home of a relative or a foster home. 

Our foster home numbers are very difficult to interpret because 
we do not have reliable data on a case-by-case basis of the race of 
the foster home or whether the foster home is a relative. We do 
know that 32 percent of the native children in care were in the 
home of a relative. Some of those children were in relative foster 
home placements where the extended family member became li- 
censed as a foster home. It is difficult, if not impossible, for me to 
tell you how many. 

We do know that of all of our foster homes licensed in the State, 
26 percent of the foster homes are native families, meaning that at 
least one of the two parents is Alaska Native. 

What I can't tell you today is exactly how many children we are 
talking aobut. What I can tell you with reasonable certainty is that 
the number of native children placed in native homes is consider- 
ably higher than 4 percent, cited by Mr. Ketzler for urban areas; 8 
percent of the children 

Senator McCain. Where do you think that information came 
from? 
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Ms. MuNSON. I honestly don't know. There are a variety of docu- 
ments floating around that include various statistical breakdowns. 
Depending on how they're interpreted and when they were pro- 
duced, it may be possible that those numbers came up— I just don't 
know. They do not match any set of presentations of material that 
I have. I have asked the Division of Family and Youth Services re- 
cently to pull all of the various reports that might include such sta- 
tistics. Those numbers don't match any sets that we have. 

Senator McCain. WiU you be sure and provide us with what you 
do have? 

Ms. MuNSON. Yes, I will. 

ShmfoT McCain I think it'.- -cry important. Tha-': you. 

Ms. MuNSON. Even in Anchorage, where half the State's popula- 
tion resides and where we have the greatest difficulty achieving 
the placement preferences of the act, eight percent of the fosttt- 
homes licensed are native homes; 33 i>ercent of the children placed 
are native. We know that Anchorage is the area in which we have 
the greatest trouble in compliance with the act. 

By contrast, in some other r^ons of the State, the vast mfigority 
of native children who are taken out of their homes, will be placed 
m a native home either in the village or with a relative. In some 
cases where a home caimot be found in the village, the child will 
be brought into a r^onal center area. For exam^e a child may be 
removed out of a village into the NaNa region, and brought into 
Kotzebue, a conmiunity of about 3,000. Still, most of those children 
will be placed in native homes. 

Our most serious placement problems are in the larger centers in 
our State— Anchorage, Fau-banks, Juneau, Dillingham, and so on— 
the sort of r^onal centers where there is a mix of both native and 
^hite families. 

I know that not only our staff is finding native foster homes a 
difficulty. I spoke recently with the president of the Kodiak Area 
Native Association (KANA). He indicated the most challenging 
task facing their child welfare worker is finding native foster 
nomea. And that is the Native Association trying to do that. It's a 
very difficult problem, and it hinders all of us in our efforts to find 
adequate placements. 

There are, however, many positive things happening in the State 
with regard to implementation of the Indian Child Welfare Act. As 
Ms. Kitka pointed out, the State is involved in negotiations to de- 
velop an Indian Child Welfare tribal-State agreement. We are 
doing that in a somewhat different process than was ueed in the 
State of Washington, but it is a process that has been widely, al- 
though not universally, endorsed in our State. 

State representatives are meeting with representatives of a vari- 
ety of natwe organizations and villages to develop a model, ^agree- 
ment focusing on procedural aspects of the act. We hope to acliiove 
an agreement about which the State can say, "We wiU agree to all 
of these terms," and then to offer that agreement to all of the vil- 
lages of the State. As was pointed out, we have over 200 villages in 
the State, each of which has Ihe governmental authority under the 
act to enter into an agreement with the State. 

To assure that the agreements can be actually implemented it is 
my conviction that the agreement must be as uniform as possible 
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throughout the State with variations being limited to certain areas 
of the agreement. In practical terms such uniformity will be neces- 
sary or our social workers simply will not be able to use them 
meaningfully, given that many of the children are in urban areas 
and the social workers may be working with diildren from poten- 
tially any one of those 200 villages at a given time. 

In fact the team of drafters elected by the native representatives 
and by the State are coming together to continue that work this 
week. 

In addition, the Alaska Supreme Court has adopted new chil- 
dren's rules for the first time in 20 years. They significantly 
changed the rules and have incorporated most of the procedural 
provisions of the act. 

A year ago the State adopted legislation allowing for visitation 
after adoption in certain cases where the parties agree or the court 
orders it. This was not directed only at Indian fandlies but it cer- 
tainly helps in Indian cases evea mora than in others. While still 
with the attorney general's office, I used these new provisions in at 
least one case to protect an ongoing relationship of an Indian child 
with her biologidd parents even idler the adoption ./as finalized. 

Since 1980 all training offered by the Division of Family and 
Youth Services in child welfare matters has been offered to repre- 
sentatives of the native associations and village councils with ccild 
welfare procn*anis. Recently, there was a training session on adop- 
tions offered by the Division of Family and Youm Services. Repre- 
sentatives of manv of the native associations and tribal councils 
were there. Out of that came an agreement to work on developing 
a statewide list of adoptive placements for Indian children, wni^ 
has been a ffoal of the department for some time despite very limit- 
ed funding for its adoption programs. 

These have been only examples of many things going on through- 
out the State. 

Many people who have testified here have commented on fund- 
ing. Lack of adequate funding for tribes has probably more serious- 
ly hampered the implementation of the act than any other single 
factor. Lack of adequate funding for State child welfare programs 
equally hampers the implementation of good practice as it ^ects 
Indian children because it hampers our ability to implement good 
practice for aU children. 

As I point out in my written testimony, much of what we seek to 
do in protecting Indian children comes about not only because of 
the requirements of the Indian Child Welfare Act, but becaixse of 
changing understanding of good child welfare practice generally. 
Certainly since I began practicing social work in 1972, the practice 
has changed dramatically. Our understanding of the needs of chil- 
dren to remain within their own families and within their own 
racial or cultural group has changed dramatically— unbelievably— 
eince th^ early 1970's and late 1960's. 

When states have inadequate funding for their general child wel- 
fare programs, though, we fail to achieve many of our goals to the 
extent that we would like. I think if we were to inquire into our 
acconrplishments under the Adoption Assistance and Child Welfare 
Act of^ 1980, we would see failinl. similar to those found when we 
examine compliance with the Indian Child Welfare Act. 
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I would like to comment specifically on some of the things which 
I think have hampered the miplementation of the act. I mentioned 
the inadequate cluld welfare funding for villages by the bureau of 
Indian Affairs. I think the funding problens extend beyond that, 
though. In the early 1980's I took part as an ex-officio member of 
an ad hoc India:^ child welfare organization in Alaska, a loosely 
drawn together group of people who were working for native asso- 
ciations and villages. Initially it was called the Alaska Native Child 
Welfare Task Force, and later, the Alaska Native Child Advocacy 
Board. 

That group, which met almost monthly for nearly three year8> 
ultimately dissolved because of the competitiveuess of the BIA 
grant process in our State as well as the chaoL of the grant process. 
I think "chaos" is really the only appropriate word to use to de- 
scribe the quality of technical assistance supplied in our State to 
the villages and the associations by the Bureau of Indian Affairs. 

By the end of the organization's ufe, virtually every meeting was 
consumed with people exchanging notes about their latest comma- 
nicaiion with some memb t or another of the Bureau of Indian Af- 
fairs—either in our State; Washington, DC.; or in Region X — Seat- 
tle—trying to find out what the strtus of the grants was. Ultimate- 
ly, ;t simply became a poor use of everyone's money to attend the 
meetings either by phone or in person, particularly given the cost 
of vravel and telephone communication in our State. 

Only in the past two or three months has a Statewide group, of 
native associations and villages formed again to look at the issues 
of child welfare. The impetus, I think, was the adoption training I 
mentioned earlier, as well as the State-tribal negotiations that are 
going forward. 

Senator McCain. Is there any improvement in the information 
from the BIA? 

Ms. MuNSON. I can't speak about the grant process because I 
have not had the regular contact since 1983. 1 think there are 
other people here whu cuiuu »peak lu Liiat mure uirecLly. 

As to the adequacy of other information, though, I would like to 
conunent on that separ»*. ,ly. I took part in many efforts to commu- 
nicate with the Bureau oi Indian Affairs, trsring to acquire informa- 
tion about what our State should use to identify villages for notifi- 
cation puiposes; in seeking help from the bureau to 'dentify what 
the tribe for an individual child might be; and in responding to 
questions from attorneys and social workers around the country 
who would periodically call me trying to figure out to whom a 
notice should be sent. 

It was not at all uncommon in the early years of the act, for the 
Bureau of Indian Affairs to send a notice to a regional profltmak- 
ing corporation rather than to a village, an obvious lack of under- 
standing of notification. Quite honestly, the BIA staff were far 
more confused than most of our State social workers. 

It is my impression that while notices no longer go routinely to 
corporations, the situation ha^; not improved dramatically. The 
Bureau of Indian Affairs is seldom of any great assistsjice to 
anyone in determining what the tribe of an Alaska native child 
might be or to villages in Alaska in developing enrollment. 
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You need to understand that most of the villages in our State do 
not have up-to-date enrollments, and that the r^onal corporation 
enrollments were for the purposes of corporate membership. For 
the purposes of the Alaska Native Claims Settlement Act many 
people enrolled in a r^onal profitmaking corporation outside of 
thu region from which l^eir family had come from. So the regional 
corporation enrollment does not reflect the political or Governmen- 
tal relationship that exists between the Indian people in our State 
and the villages from whence they come. 

Determining what the tribe of a child in our State mi^t be is an 
overwhelming task for the State and for anyone elseTThe Bureau 
has been of virtually no assistance in that process. 

In addition, I think, in our State as well as in others, there are 
instances in Federal law, particularly in the Social Security Act, 
where for a tribe to receive funding, or for the State to receive 
funding if the tribe is also receiving it, both the State and tribe 
must meet the Federal standards set out in that law. The require- 
ment essentially is that each make the other conform to that law. 
It is not a helpful practice to the States and tribes in trying to 
reach their own agreements. 

To the extent that the Federal Government wishes to impose re- 
quirements on tribes or States for the practice of child welfare pro- 
grams, they should impose them directly on the tribe and on the 
State and not seek to have either the State or the tribe impose the 
requirements on the other for either to receive the Federal funds. 
That is the case under title IV(E); both the State and the tribe 
must be in compliance or both may suffer sanctions. 

While our State is not one with an agreement that provides for 
tass through funding, having to impose those requirements on 
tribes is certainly an impediment we will have to get around to de- 
velop Sta'^tribal agreements. It is my advice to the committee 
that you consider amendments tnat at the very least remove that 
kind of harness arrangement between States and tribes wherever it 
occurs. 

I would like to respond to a couple of the questions that have 
been asked of people who testified earlier. One asked about legal 
representation. Alaska recognizes a very extensive right to court- 
appointed counsel. Virtually any parent is entitled to l^al repre- 
sentation. Almost eveiy child has a right to ai appointed guaroian 
ad litem. What is not available, in most instances however, is l^al 
representation for the village. In some cases, the village or an asso- 
ciation has used limited resources to buy legfid representation for 
the village. 

In the early days of title II funding— and again I can't speak to 
the present situation— tribes were not allowed to use their fiinds to 
acquire legal representation. Nor were villages authorized to use 
those funds for training. 

it is my conviction that had every parent in this country had 
adeauate legal representation by someone knowledgeable about 
child welfare, we might never have needed an Indian Child Wel- 
fare Act or the Adoption Assistance and Child Welfare Act of 1980. 
Having good legal counsel to represent each party in an adversary 
child welfare case, would have improved child welfare practice 
enormously. In fact, if every tribe had had legal representation or 
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did now, the quality of interaction in these cases would be im- 
proved. 

Finally, it is certainly true that there is much litigation in 
Alaska about the meaning of certain requirements of the Indian 
Child Welfare Act. But it is small in relationdiip to the number of 
cases arising under the act, most of which are worked out amicably 
or, at least, without an appeal. In many cases, a village intervenes 
either foimally by appearing in the State court proceeding or infor- 
mally by offering consultation to the State. Arrangements are 
made for placement in a relative's home or even to leave the child 
at home. In cases when permanent separation is required, agree- 
ments are reached about the appropriate adoptive placement for a 
child. 

In those instances where conflict over the facets or the law 
occurs, the case is litigated, and occasionally appealed. There is un- 
deniably significant difference of opinion about how the law should 
be interpreted over certain aspects of the law in our State. Those 
differences do not prevent progress from being made in our imple- 
mentation of the act though. 

Thank you. 

[Prepared statement of Ms. Munson with statistics for active and 
non-active CPS cases, appears in the appendix.] 
Senator McCain. Thank you very much. 

I want to thank both of you for very fine testimony. First I would 
like to say that Senator Evans is still participating in the floor ac- 
tivities regarding another issue that affects the State of Washing- 
ton, the Washington nuclear waste repositories. I am sure you are 
aware of that, Mb, Aguilar, and we are hopeful that he is successful 
in not arranging anvthing for the State of Arizona. [Laughter.] 

Ms. AoinLAR. Right. 

Senator McCain. I did talk with him before this heciring, aiid he 
is very proud of the work that the State of Washington has done, 
and the work you have done in particular, in taking the lead in 
this agreement if it is going to help the trib^ and the social serv- 
ices agencies adhere to this act. I think you are to be congratulat- 
ed, and I am going to urge my friends in Arizona to examine very 
carefully what you have done in hopes that we can arrive at a 
similar agreement. 

Ms. Munson, I would have a lot of questions for you. I think your 
testimony is excellent. If I understand your position, it is that 
every village in Alaska has Governmental authority to enforce the 
ICWA and to enter into agreements with the State. Is that correct? 

Ms. Munson. That's correct. 

Senator McCain. I am also interested in your statement concern- 
ing the requirement for increased Federal funding, but there is 
also a requirement for increased State funding. I hope that perhaps 
we can work out in Alaska and in other States better communica- 
tions so that there is a better understanding of how those two re- 
quirements interrelate. I don't see a lot of coordination in that 
effori. Do you? 

Ms. Munson. No. 

Senator McCain. Well, some of my other colleagues may have 
some other questions for both of you. I appreciate both of you for 
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coming this long way, and I think you have contributed enormous- 
ly to what we are trying to achieve here. 

I just have one more question for Ms. Aguilar. 

What, in your opinion, has been the primary reason for the suc- 
cess realized in the development of this compact on Indian child 
welfare? 

Ms. Aguilar. I think it was the dedication of the social workers. 
I would really have to give the Indian social workers credit for just 
hanging in there and for the tribes that supported us. At that time 
I was working for the Suquamish tribe. We were operating under 
very, very limited tunding. The tribes allowed us to leave, some- 
times our clients or the tribe suffered from our absence to be at the 
negotiations, to be drafting this. As you can see, it is a very com- 
prehensive agreement. 

I also think that we went in with the attitude of let's fix every- 
thing, let's do it all and present it to the State, and if we're lucky 
we'll get 50 percent. During the first year of negotiations, that is 
basically what happened. The State said, "Well, we really can't do 
that, and we really can't do that, and we really can't do that." 

After 1 year of sitting down with the socicd workers and begin- 
ning to really understand the problems and the complex issues in- 
volved with the relationship between States, tribes, and the Feder- 
al Government, the State started saying, "Well, why don't we do 
this," and they started handing everythmg back to us, only from 
their point of view. And what we say is that we basicallv feet that 
they have hod a chance to walk in our moccasins for a while. 

I must ^ve credit to one of our AG's who also, after 1 year, said, 
"I think I m beginning to get it. I guess I am b^inning to think a 
little bit like an Indian might think." She took the 

Senator McCain. We've been tr:'Uig that for a long time. [Laugh- 
ter.] 

Ms. Aguilar. She took the impetus to write some legislation that 
we really lidn't feel was much closer than a couple or three years 
down the road, and we got it passed immediately. 

That happened the same way with the Department of Social and 
Health Services. There were a few dedicated people there who took 
the time to understand the problems and say, 'Tes, we need to fix 
it. We need to somehow take the intent of the Federal act and 
make it reality in this State for Indian children. We val; ^ Indian 
people." 

Senator McCain. Well, finally. Ms. Munson, I was sorry to hear 
that anecdote that you related about the number of meetings that 
took place and the frustration that you experienced. If you have 
any ideas as to how ne can help in ensuring that you don't face a 
repetition of those enormous frustrations, we would be glad to con- 
sider any ideas you have. 

Ms. Munson. The truth is I don't know what the source of the 
problem is within the Bureau of Indian Affairs, and I think you 
have to look at what the source of that problem is to figure out the 
solution. I quite honestly don't think it's entirely limited to inad- 
equate funding. I think that is certainly a part of the problem, but 
that's not all of the problem. I suspect this committee, which has 
probably far greater experience with the Bureau than I, is in a 
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better position to^l|ure out what the real source of that problem 
is. 

Senator McCain. Well, I certainly would appreciate your com- 
ments V n the proposed legislation as well. 

Ms. MuNSON. We will offer that. We have received a copy of the 
proposed legislation and also of some other proposals that have 
come to this committee. We will provide feedback to the committee. 

Senator McCain. Thank you. 

Thank you both for being here. 

The next panel is Mr. Jack Trope and Mr. Craig Dorsay, if they 
would please come forward. 

STATEMENT OF JACK F. TROFE, STAFF ATTORNEY, ASSOCIATION 
OF AMERICAN INDIAN* AFFAIRS, NEW YORK, NY 

Mr. Trope. Thank you. Senator McCain, and members of the 
committee. My name is Jack Trope. I am staff attorney with the 
Association on American Indian Affairs in New York. The Associa- 
tion is a national, nonprofit organization that is dedicated to the 
protection and enhancement of Indian rights. We have been long 
involved in Indian child welfare, dating back to the late 1960's. 
Some (»f the studies by the Association were instrumental in pro- 
viding the background for the act in 1978, and at the request of 
Ctor^ess we were involved in helping draft that bill back in the 

Since then we have continued our activity in this area. We have 
participated in tribal-State negotiations leading to agreements. We 
have been involved in assisting attorneys involved in litigation. 
And as several people have mentioned at the hearing, we have also 
been involved in preparing a draft legislative proposal that some of 
the witnesses have commented upon in their testimony. 

Before I talk about any of the specifics of the proposal, I would 
like to give you a little background about how we came to develop 
this proposal. In the course of our work in Indian child welfare, we 
repeatedly heard comments from people that we work with in the 
field about different problems that they confronted in their efforts 
to fully implement the intent of the Indian Child Welfare Act. 
After hearing such concerns expressed on numerous occasions, we 
decided that we would systematically try to develop a legislative 
package to address some of the problems that we were hearing 
from practitioners in the field. 

The comments fell into two broad categories. One is the lack of 
adequate funding for Indian Child Welfare and Social Standees, a 
problem which you have heard numerous witnesses testifying 
about both here and at earlier oversight hearings back in 1984. 

The second set of problems involves sections of the Act that are 
less than clear or less than comprehensive in terms of how they 
should be implemented, giving those States who do not like the act 
the room to maneuver out of its provisions. Certainly not all States 
have attempted to evade the Act. There are many States that are 
constructively trying to implement the act, and I think you have 
just heard testimony indicating that the State of Washington is e 
good example of that. 
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♦1,2? ^K^^l^ ^^^^^ >t tl"- it "» those States where 

there isnt that kind of commitment, there is room for the sSte 

S^of th^Act'""'''' "^'"'^ *° ^ compliaSe^JSth tl!^ 

vJhZZL^^ff^, u **^!S?P proposals, we talked informaUy 
witii dozens, if not hundreds, of people-at seminars, confere^ 
and in the course of our work. We reviewed previoiS^ hSSS 
before Congress, case law, and developed a dr& proposal^hS 
fiL J^°^ T to numerous peoole m lE couS- 

try-not comprehensively; that was not our goal. Rather we w^ 
J/?^"^ ^ reasonable crosslection of opSon S 

inform the work that we were doing. Finally, we drafted the pi^ 
posals that are included in our testimony tefore wu^d wS 
h^^been the subject of some of the ndtnesses' tertimony eaSer 

Let me just give you briefly an overview of what goals the pro- 
posals are designed to achieve. Before doing that, however, I woid 
"Tu ^^''^ legislative proposals laid out in ou^ written 
testimony that are separate but also interrelated-a dtodomI to 
sS^n/^rJ^S.^ Welfare Act and one to^en/S^S 
Security Act. Both of them recogni?-- tlmt the best and most cuSr- 
^'ll f mechanism for protecting Indian chUdren and fwd- 
innt -^Sfor*^' f '"'^ ^ «<*«<i"«to authority, adcqS 

PiJi n/on°?** ife *° *1^« of o""- Proposec >gislation. 

for^fif i ^ discuss the amendments to the iSn CMd Wd^ 
SSf**^?' ^ summarize what we have done ki 

terms of eight goals or cat^ories. 

fu*^"^' amendments would clarify and expand the coverage of 
wh.n'^;,^'^^' f°^Pstance, there h^ been Se confusion^ to 
wnen the Act applies when you have an unwed father. We have 
tned to specify wliat an unwed father must do to demonstilte 
teraity. That IS one example of a clarifying amendment 
niJ^^u ^ about expanding coverage of the act, the best exam- 
ple is the provision dealing with Canadian Indian children. Many 
«n?«^ JTif'T ""^^ this countnr, are not covered by the act, 
tw^.^,^"^*' ^^^J ^ suffering from the same sorts of abused 
that owurred pnpr to the Act in regard to American Indian cM- 
a4 JSfnSr! amendments, to bring them under the 

™ShW^ *u *^fw^ mto some of the international jurisdictional 
problems that that sort of change might cause 

The second goal that we have tried to achieve with our amend- 
ments is to increase tnbal involvement and control of the process. 
S^"?"" "^tai^ce, we provide for notice to tiibes of all voluntary 
proceedings. Many children are continuing to be placed in no2 
hidian household- through the voluntary proceeding mec^i^m 
"f® necessarily made aware of or notified when 
these sorts of placements occur. I would note that the degree to 
which any placement is voluntai. is relative. Some plaSnte 
S TSj"tary are not without some preexisting pressure on 
tiie part of State agencies who don't want to deal with Some of the 
provisions of the act which pertain to involuntary placemente 
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Another example of how we are trying through these cunend- 
ments to increase tribal involvement and control is an amendment 
clarifying that mbes have exclusive jurisdiction over children doin- 
./J ^he reservation. 

A tl^rd example of an amendment which attempts to increase 
tribal involvement ia the amendment which would require that 
whenever a State agency is going to I ^ in contact with an Indian 
child for more than 30 days, the tribal social services agency must 
be notified so that it can provide input, refer the child for appropri- 
ate services, et cetera. 

A third goal of the amendments is to tr}r to increase the possibili- 
ty that families will remain intact. The tribal services requirement 
nat I just mentioned is one example of how we have tried to do 
liat. Another example is an amendment that would include addi- 
tional safeguards to make sure that voluntary out-of-home place- 
ments are in fa.-t voluntary. Also, we would require that expert 
witnesses have cultured sensitivity to the child's background in in- 
voluntary proceeding where the State is trying to remove a child. 
These proposed changes are examples of amendments which based 
upon this third principit;. 

The fourth goal of ou*^ proposed €uner.dments is to try to maxi- 
mize the possibility that those children who are placed out of home 
are placed with their extended fcunilies, other tribal members, or 
other Indian families whenever possible. The provision in the cur- 
rent bill that allows placement outside of those categories for good 
cause has been the subject of some abuse on the part of agencies 
and courts. What we propose is removing that language from the 
Act and replacing it with specific instances in which such place- 
ments would be allowed. In addition, there would be specific re- 
quirements that the State mu ;t meet before it can look for a non- 
Indian placemenl; certain pfiOrts to find an appropriate foster care 
placement in an Indian household would be required. 

A fifth go-J of our amendments is fairer and quicker proceedings. 
As many ol you know, these proceedings often drp.^ on year after 
year after year, which certainly is not in the best inter jsts of the 
child. We have recommended increased accf to Federal courts as 
one solution and we have asked that expedited proceedings be man- 
dated in certain circumstances. 

The sixth goal of the €unendments is to try to introduce iuore 
compliance monitoring mechanisms into the bill. At present, there 
really is just not much of a check upon whether or not the Act is 
being complied with. For example. Title XX audits of State social 
services programs audit a wide variety of actinties by State social 
s'^rvices agencies, but they don't monitor compliance with the 
Indian Child Welfare Act. Including compliance with the ICWA in 
the audit is one example of how you can intrc •« into the law 
mechanisms for monitoring compliance. 

In addition, we have recommended that commitbw^a oe set up bv 
the BIA on an area-by-area basis which could monitor the overall 
system to make sure that compliance is occurring. 

The seventh area that we have triev to address in the proposal is 
to improve the Ti*^'e II grant proce^ You have heard testimony 
about how problematic mat process is. I would just, as an aside, 
mention that I heard the Bureau state, in its testimony, that they 
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are funding 128 programs and that this is equal to all of the pro- 

Erams that have received a passing g-ade. But they didn't tell you 
ow they set the nassinjf grade. They didn't explain how the 
number of so-called qualified urograms has been reduced from 
about 160 or 170 a few years p . i to 128. I suspect that those addi- 
tional 40 or 45 programs have not suddenly become unqualified to 

grovide services; rather they have become unqualified because the 
>ureau doesn't want to s^^ appropriations increased. 
The last goal of tL3 proposed ICWA amendments that I will men- 
tion today IS to improve the recordk eping of foster care and adop- 
tive placements and to increase access to such records. I know that 
Senator McCain questioned the statistics attached to the Bureau's 
testimony, (^uite obviously, States are not reporting placements of 
Indian children the way they should. That kind of information 
should be made available to everyone concerned so we can all see 
what is actually happening out there. 

The second part of our proposal deals with funding. There are a 
number of ways to deal with funding. I know some witnesses have 
suggested that Title II be made an entitlement program and that 
the appropriations be significantly increajsed. That is certainly one 
way to deal with this problem. If Congress were to appropriate $30 
million foi hat program and make it an entitlement program, that 
would certainly go a long way toward addressing funmng problems. 

We have prepa^'ed an alternative approach because we weren't so 
sure that Congress would appropriate $30 million for a program 
that it has only appropriated $8.84 million in the current year. 

This alternative approach provides for set-asides for tribes from 
some of the block grant programs target jd to States. Thus, we pro- 
pose direct Federal funding to tribes under title XX. I noticed that 
HHS testified that it suppo/ts that particular amendment, and we 
are ;*appy to hear that. 

AL 1, we have pro/oeed direct set-asides under title IV(B). You 
have heard that there is a small amount of funding going to tribes 
under title IV(B), but the eligibility requirements for funding 
under IV(B) are currently very restrictive. Only a small number of 
tnbes receive Oiat money at present, and the amount of money in- 
volved is minuscule. We are looking for a much larger set^side 
without all of the eligibility restrictions that HHS has placed upon 
the IV(B) tribal program. 

The last program for which we havi suggested a set-aside in the 
Alcohol, Mental Health, and Drug Abuse block grant. Our intent in 
proposing these set-asides is to provide a stable, secure source of 
fundmg for tribes that they would be able to count on year after 
year so that they can set up social services programs that will be 
consistent and on-going. I don't think that the proposed funding 
will be totally adequite, but certainly much more adequate than is 
current funding. 

The last part of our second proposal involves title IV(E). There 
has been some testimony about title IV(E) foster care payments. At 
present, the way I understand the law, a tribe can receive IV(E) 
payments only if it has an agreement with the State. 

If the State do^ not sicjn an agreement with the tribe— if they 
can t agree on the terms, if the State isn't interested, whatever the 
reason— ther IV(E) payments are not payable to tribes. The failure 



to execute agreement can arise from a whole number of factors and 
it is our belief that an agreement should not be a prerequisite fr^ 
tribes receiving IV(E) funds to Tund tribally licensed foster care 
homes. 

I heard the State of Alaska pretty mach say the S€une thing in 
its testimony, that the State felt that linking the two programs to- 
gether, tribal and State programs, and requiring that each meet 
the other's requirements in order for funding to continue, was not 
a productive way to set up the system. 

Often this linkage is one reason why States are reluctant to 
enter into agreements, because they don't want to lose control over 
whether or not compliance is occurring. I think the best way to 
deal with this problem is to provide for direct funding to all tribes 
who have licensed their own foster homes. That k what we have 
proposed. 

Just one last comment I would like to emphasize. The purpose in 
developing these proposals was to start a process, to try to encour- 
age appropriate forums address the needs which we have heard 
over and over again. 

We would urge the committee to take our proposal, take other 
proposals, take the comments to these prop<Mals, £md develop a bill 
that reflects as many of the needs and concerns that you have 
heard and that we have heard and which most of the people in tWs 
room are aware of, get that bill introduced, circulated it to Indian 
country, let everybody have a shot at it and indicate if they like it 
or they don't like it and to come up with better suggestions about 
how to address these problems, and then pass a bul that Indian 
country can support and that will meet the needs that are out 
there. 

That was realty our goal in developing this proposal, and wc are 
glad to see this hearing being held because we feel that it's an im- 
portant step in the right direction. I thank you for inviting us. 

Prepared statement of Mr. Trope appears in the appendix.] 

Senator McCain. Thank you, Mr. Trope. We appreciate your 
being here, and I can assure you I have looked at your proposal 
and so has staff. I think they are going to provide a very valuable 
contribution to this process. I want to tell you we intend to address 
the issue exactly as vou recommend. 

Mr. Dorsay, thank you for being here, and piease proceed with 
your statement. If you choose, I can make your complete statero'^nt 
a part of the record. 

STATEMENl OF CRAIG DORSAY, DIRECTOR, INDIAN LEGAL 
SERVICES PROGRAM TASK FORCE ON ICWA, PORTLAND, OR 

Mr. DoKSAY. Thank you. Senator McCain. I am not going to ad- 
dress my prepared testmiony. 

Senator McCain. Without objection, both your prepared state- 
ment and Mr. Trope's pre? led statement wilJ be made part of the 
record. 

Mr. D^RSAY. Thank you. 

Senator McCain. Please proceed. 

Mr. Dorsay. Thank you. As an introduction, I am appearing here 
on behalf of legal services programs across the country. I serve as 
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the coordinator to assist them on Indian child welfare cases. As vou 
also know» I spent three years on the Nav^o reservation banc' >tf 
the Indian Child Welfare Act for the tribe, and I am the attorney 
who has handled the now, I guess, infamous Halloway Carter case. 
Senator McCain. It is certainly fomous in Arizona 
Mr. DoRSAV. Yes- I think the Halloway case serves a useful ex- 
ample because in my opinion the Indian Child Welfare Act worked 
exactly the way it was supposed to in that case. The unfortunate 
aspect of it is that it took so long to reach the proper resolution 
and that the length of time was not in the best in^rest of the child 
at issue in that case. 

The case points up a couple of things I think the committee 
needs to address. One, for instance, is the problem in the fact thrt 
each State tender the Indifin Child Welfare Act as it exists now has 
the opportunity to interpret the act the way it sees fit. So, for in- 
stance, in the Halloway case we already had decisions out of the 
State of Arizona and the State of New Mexico confirming the 
tribe's exclusive jurisdiction over these types of cases, and yet we 
were forced to justify that position for over five years in the State 
of Utah. 

The expenditure of re60urc(43 on the part of the tribe was just 
enormous. I would have hoped that the Halloway case would have 
settled that issue, but I am also aware of another new decision out 
of the Sumreme Court of Mississippi holding that where a child is 
bom in a hospital off reservation and the parents sign a consent to 
adoption, the Indian Child Welfare Act doesn't apply bsv^iuse the 
child has never been part of an Indian home. So we still have that 
problem. Until we can get some uniform interpretation, we are in 
great difficulty. 

I think cwo examples in the Halloway case point out why tribal 
court jurisdiction was critical. Both of those go to some of the sto- 
ries in the press that I am not sure were accurate. All the stories 
indicate that the adoption was granted in 1980, that the mother 
consented voliuitarily. That wasnt qu^'te true. The child was taken 
from the reservation by an aunt who had converted to the Mormon 
religion, and that aunt had arranged the placement c: the child in 
a home. She took the child without telling the mother what the 
purpose for the removal was, and then later convinced the mother 
that that removal was proper and had her sign a consent. 

All of the testimony in the State court was that the mother 
didn't do anything to revoke her consent, she knew where ttie 
adoptive parents lived, she could have hired an attorney. They 
asked her to perform all the actions that a college-educated non- 
Indian person would. In tribal court we asked the mother what she 
did after she gave consent. She went back to the reservai^Ion and 
she had a number of tribal ceremonies performed. She did the 
hand trembler, which is the Navigo diagnostic ceremony. She went 
through the beauty way, the corp pollen way, the turning of the 
basket, and a number of other ce. ^monies designed to try to get 
the child back. 

The medicine man toJd her the way for her to get her children 
back was to pray, and she did that. So from the trrditional Navcgo 
perspective, she was doing everything she could to obtain the 
return of the children. The State court said she had done nothing 
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juid had abandoned the chUdren, and therefore terminated her 
)imt8. 

The same thing happened also in that the mother had allowed a 
grandparent to take care of the child for a while. Tlie State court 
termmated her rights, m part, based on the fact that she had aban- 
doned the child by lettmg the grandparent take care of the child 
Under Navcyo custom, that is a common concept and by Navajo 
status does nut constitute abandonment. 

The &ial issue on that I thirJt I want to address is the bondimr 
issue. That ^ to the speed of the trials. We stated as soon asl 
mtervened m the case that we didn't want bonding to be used 
against us. We csked for visitation in late 1982 so that it wouldn't 
be used against us, and the State judge denied that visitrtion, 
saymg the case would be completed in a short period of time. 

Of course, that bonding was the basis for all the outny in the 
press that why are we trying to steal this child away aftei he has 
uvea in the home for so long. 

The Aunt in this case dehberately tried to remove the child. She 
stated m tertamony she did not want that chUd placed in an Indian 
home. H the act had been followed correctly, there were many 
Nav^o homes who would have taken that child and the case would 
never have arisen md this child would never have suffered any of 
the emotional damage <'bat he did. 

I want tc address also the funding issues. I ei\joyed listening to 
sonae of the Bureau tbstimony on funding. We have a lawsuit pres- 
ently gomff on in Federal District Court in Phoenix against the 
Bureau of Indian Affairs on the title n grant program. 

It is a fact, I find it kind of frustrating because I submitted testi- 
mony to the committee in 1984 suggesting changes, und I think in 
reviewing that testunony it remains relevant today, all the changes 
that we suggested. As the Bureau testified in 1984. they always rec- 
ommend zero dollars for funding. It's nice that we^re up to $8.8 mil- 
hon, but that funding is always imposed on them rather than them 
asking for it. 

They also stated that the proposals total approximately $13 to 
?14 nullion. Well, I could say, for instance, from the Navajo per- 
spective, we have asked whether we could submit proposals for 
more than the limit, which is $300,000 for the Nav^o Tribe. That 
IS denied. So the limit of applications is an artificial limit impeded 
bv the bureau on tribes. There has never been an assessment of the 
need for these types of services in Indian country, and I would 
submit that the need is critical and much larger than they have 
asked for at this stage. 

Technical assistance, we consider so far has been a joke part of 
tiie Bureau. The TA that has been provided is only provided before- 
hand. In the lawsuit that is going on, we asked for what technical 
assistance the Bureau had provided, and they provided us with a 
hst of 41 actions. Of those 41 actions, 37 consisted of sending the 
public notices that had been published in the Federal Register to 
the tribe. None of them involved a face-to-face meetmg with tribal 
pwsonnel and assisting them in coming up with an adequate pro- 

The minunum score necessary to get funded is 85. In one of the 
years we had an 84, even though the Bureau admitted the local 
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area office stated that our jopplication showed need for the funding. 
The central office here in Washington required that the area office 
disapprcve the grant application because it dkl not show merit and 
need vr^Auae it was one point short. I have a hard time believing 
that there ifl no need on the Navjgo R^rvation for these type of 
services, given the unemployment rate and poverty rate. 

We also have a lawsuit going on against the State of U^w Mexico 
on title XX funding. I think as Myra Munson pointed out, there is 
a great difficulty because of this squeezing of fundinc^ among States 
and tribes. 

When the State of New Mexico had a consent decree entered 
against it because it was not providing adequate services to its own 
non-Indian citizens, it resolved or tried to conform with that con- 
sent decree by taking money away from the Navigo Tribe that it 
was contracting with the tribe under title XX to meet the terms of 
its own consent decree. So, we have been suing the State of New 
Mexico to get adequate funding under that. 

I agree with Mr. Trope's comments IJiat under IV(E) funding you 
have to be in State custody at the moment. One of the other ques- 
tions that Senator Inouye addressed was placements. We would 
have a lot more Indian homes available if there was funding neces- 
sary to identify those homes and to support them. There are not 
enough available homes. I had a case that I fought for 2% years, 
and when we finally won the right to have the child placed back in 
the family, the family had to rbAise because they couldn't afford to 
take the child in their home and there was no foster funding avail- 
able for tribe. 

I have been involved in over 500 Indian child welfare cases. My 
experience has been mixed on them. Some States are very good. 
Other States are bad. I could probably provide a personal list. 

Senator McCain. What is your opinion of Arizona? 

Mr. DoRSAY. Arizona is mixed. I was going to address the subject 
of State-tribal a^reemento^ for instance. We have an agreement 
with New Mexico that works very well. The same thing that Wash- 
ington talked alout, we put the social workers together, told them 
find out what works, and we have an agreement that has reduced 
litigation by 90 percent. We have tried the same thing with Arizo- 
na. It has been 4 years nc^, and we don't have an agreement. 
Some courts are good, some are bad. The court decisions out of Ari- 
zona have been excellent, but you should probably ask Anslem 
Roanhorso, who is the director of the division, who will be testify- 
ing this afternoon. He would have a better idea. 

Oregon, we have trouble having the State recognize tribal courts 
as competent courts. It has been mixed. 

We have submitted some of our own proposals. They are, m es- 
sence, a great deal like those provided by the association. I tiiink 
there are some minor differences, and I agree with Mr. TVope that 
the committee and Indian country should work out an agreement 
that works best in these cases to bring this fundiitg around and to 
bring the jrrisdiction around in a way that protects Indian chil- 
dren. 

[Prepared statement of Mr. Dorsay appears in the appendLx.] 
Other material retained in committee files.] 
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Senator McCain. Were you satisfied with the results of the 
Halloway case? 

Mr. DoRSAY. Yes; I think it was the best» given the circumstances 
of the case. If we had known about the placement when that place- 
ment initially occurred^ we would not have settled for an}^hing 
less than placement in an Indian home. At this stage, the mother 
is very satisfied tliat she has some contact with her child . That was 
not a setting, not a result that we were able to get in the State uf 
Utah. The child's culture will be protected; he will be protected 
against emotional damage rrom being taken away from his present 
home. So I think it's the bes^ result, pven the facts of the case. 

Senator McCain. We have some follow-up questioxis that we 
v/ould like to send to you for the record and ask your responses, 
from other members of the committee. 

I appreciate both of you being here. Both of you, I appreciate 
your dedication on behalf of these problem 3 that affect native 
Aniericans. I know it has been very frustrating for you from time 
to time, but I think there is a lot of people who appreciate what 
you've been doing and have done. 

Thank you very much for appearing today. 

Mr. Tk^pe. Thank you. 

Mr. DoRSAY. Thank you. 

Senator McCain. The hearing will recess until 2 p.m., when we 
will hear from panel number five, the last one on this hearing day. 

This committee will stand in recess until 2 p.m. 

[Whereupon, at 12:36 p.m., the committee was recessed, to recon- 
vene at 2 p.m., this same day.] 

afternoon session— 2:15 P.M. 

Senator DeConcini [presiding]. The Senate Select Committee on 
Indian Affairs will come to order. This is a hearing on the Indian 
Child Welfare Act, and w<* have a panel that we are going to hear: 
first, from Mr. Roanhorse, director. Division of Social Welfare, 
Nav€yo Nation. 

Is Mr. Roanhorse here? 

Mr. Roanhorse, if you would please summarize your statenient, 
your full statement will be printed in the record. 

STATEMENT OF ANSLEM ROANHORSE, DIRECTOR, DIVISION OF 
SOCIAL WELFARE, NAVAJO NATION, WINDOW ROCK, AZ 

Mr. Roanhorse. Thank you, Mr. Chairman. Members of the 
Senate Select Committe^^ on Indian Affairs, staff, and ladies and 
gentlemen, my name is Anslem Roanhorse, Jr. I am the executive 
director of the Navajo Nation Division of Social Welfare. I am hon- 
ored to present this testimonv on behalf of the Navajo Nation re- 
garding the Indian Child Welfare Act. 

The Navcgo Nation has provided written testimony, and in the 
time permitted I would like to just highlight the major concerns 
noted in that written material. 

I am the descendant of the Totsohnii Clan, which is also called 
the Big Water Clan, and bom for the TsiTaajinii Clan, which is 
called the Black Streak Wood People Clan. My maternal grandfa- 
ther wts of the Ashiihi Clan, which is referred to as the Salt 
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People Clan. My paternal CTandfather is of the Tachii'nii Clan, 
which is referred d as Red Running into the Water People Clan. I 
mention my clan membership b^use one's identity and blood re- 
lations are still ^eiy important to the Navajo people. 

I have worked with the ^ as a social worker, administrator, and 
trainer. I was instrumental in establishing the first ICWA program 
for the Navigo Nation in 1980. Sine 1980 the Navajo Nation's 
ICWAd rogram has grown to the point where it now receives up to 
400 referrals per year from throughout the country. I was also in- 
strumental in developing an intergovernmental agreement between 
the State of New Mexico and the Navigo Nation, and this agree- 
ment helped in clarifying the procesises, procedures and policies for 
handling the India:; J^ild welfare cases, f^ally, I conducted sever- 
al training sessions on :;he act in at least five States. 

Ae you may know, the Navajo Nation is the largest Indian tribe 
in the United States. The land covers approximately 25,000 square 
miles. The Navajo Nation spans into three States; namely, Arizona, 
New Mexico, and Utah. Additionally, the Navigo Nation spans into 
three Federal regional offices; namely, the R^on VI office head- 
quartered in Dallas, Texas; R€«ion Vm office headquartered in 
Denver, Colorado; and Region DCoffice headquartered in San Fran- 
cisco, Calitbmia. 

Craig Dorsay, an attorney, also submitted a testimony this morn- 
ing. Mr. Dorsay was formerly employed by the Navajo Nation and 
currently assists the Navigo Nation with the ICWA cases through 
a contractual relation. Tlie Navigo Nation supports his tertimony. 

The Navajo Nation has operated an ICWA program for several 
years through the Division of Social Welfare. In fiscal year 1985 
this program handled 407 referrals, and in fiecal year 1986 there 
were 334 referrals. The Navcgo Nation'sjprogram is the collabora- 
tive effort of both the Division of Social Welfare providing the gen- 
eral social work services and the Department of Justice providing 
legal representation to assert the tribe's interest and it children. 
This program has been designed to meet the obligations and re- 
quirements which the ICWA has created for the Inman tribes. 

The funding pr<«ram which was created by the ICWA and imple- 
mented by the BIA is the source of several problen:s which should 
be addressed. First is tt j funding limitations which the BIA has 
created in implementing the ICWA program. This guideline pro- 
vides a maximum funding level of $300,000 per year for tribes of 
more than 15,000 members. This limitation simply ignores the re- 
ality of the Navino Nation, where there are approximately 202,000 
members, more than 50,000 of whom reside off the Navajo Nation. 
Moreover, some 50 percent of the tribal met-ibership is 18 years of 
age or less, the group to be protected by the ICWA. 

It is the Navigo Nation's position that these guidelines be 
ch*^ ged to recognize the existence of the largest tribal population 
in „ne United States. These artificial constraints severely limit the 
Nav£uo Nation's ability to respond to the demands for services. 

The other aspect of the grant which I must address is the overall 
manner in vhich the BIA has operated the program. The BIA has 
characterized the grant program as competitive discretionary grant 
program. As such, a grant application must receive a minimum 
score of 85 out of a possible lUO points to receive funding. Because 
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of this requirement, the Bureau of Indian Affairs did not provide 
any ICWA funding in fiscal year 1985 and fiscal year 1986. We 
have appealed the BIA's actions. 

We recommend that the process should be one based upon the 
needs of the tribe or tribal organization. Further, because the 
ICWA has important mandates concerning the tribe's interest in 
its children and imposes duties upon the tribes, these grant awards 
should be treated as entitled funds to Indian tribe^ and tribal orga- 
nizations. 

I know you hear this all the time from Federal programs. How- 
ever, I want to point out that the Federal funds that the Indian 
tribes receive the funds are inadequate to begin with and have 
gotten more inadequate over time. 

While the ICWA case load has increased, the funding at the na- 
tional level has decreaseu. The Congress appropriated If ,7 million 
in fiscal :^ftar 1983, $8.4 million in fiscal year 1984, $8.7 million in 
fiscal year 1985, $8.4 million in fiscal year 1986, and $8.8 million in 
fiscal year 1987. I would like to point out that the Congress initial- 
ly appropriated only $6.1 million for fiscal year 1987, but it was 
only in June 1987 that the Congress approved $2,7 million supple- 
mental funds. 

The overall level of the funding under the ICWA program should 
be increased to at least $15 million to meet the needs of the tribes 
and tribal organizations. 

There are several points I must also emphasize. The first is that 
the Navajo Nation believes that the ^ rovisions of the act concern- 
ing exclusive jurisdiction of tribal courts. Title XXV United States 
Code Section 19n(a) provisions are c!ear and work well. This sec- 
tion does not require changes. In the area of voluntary or private 
placement of children for adoption, preadopted or foster care, the 
section 1915 provision seems clear such placement requires notice 
to tribes. Unfortunately, some State courts believe the ICWA does 
not apply to private placements. We need the Congress's help to 
clarify this point and to develop better enforcement mechanisnu:. 

Finally, the question of whether a Navajo parent or custodian 
can prevent the transfer of the case to tribal court under section 
1911(a) of the act is also a problem. We agree that a non-Navajo 
can prevent such a transfer, but it is our position that this section 
was not meant to defeat the tribe's interest in taking the case back 
to the tribal court on the sole objection of the Navajo parent or cus- 
todian. This area should be clarified. 

In closing, I would like to thank the committee for entertaining 
my testimony. 

[Prepared statement of Mr. Roanhorse appears in the appendix.] 
Senator DeConcini. Thank you, Mr. Roanhorse. 

Let me just ask, in your statement here you talk about the prob- 
lem also relating to the formula that is applicable here, and you 
make an analysis that a tribe with as few members as 15,000 would 
receive the same amount as, say, the Navajo Nation. 

Are you proposing a different change in the formula that I 
missed nere? 

Mr. Roanhorse. Yes; I think there are two things that the 
Navigo Nation is very much interested in. The first one, of course, 
is the funding formula. We know that over 50 percent of 202,000 
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members are those people who are ages between zero to 21. So, u 
that sense, 15,000 is only about seven and one-half percent of the 
Navigo Nation's population. 

The second area of nugor concern that the Navajo Nation has is, 
of course, the funding level. We strongly feel 

Senator DsConcini. It is not only the formula, it's that the fund- 
ing level is too low? 

Mr. RoANHORSE. Yes. 

Senator DeConcini. If you change< che formula without increas- 
ing the funding level, you're going to make it worse, actually; 



TVIr. RoANHORSE. I suppose SO, sir, yes. 
Senator DeConcini. You stated the need to clarify the act's ap- 

Slication to private placement of Indian children, rfow many clm- 
ren who are Navigos have been placed privately without the 
Nav^'o Tribe being notified? Do vo a have any numbers? 

Mr. ROANHORSE. The States have been very good in terms of 
making notices to the Navajo Tribe, and there were some cases in 
the early part of the work that we have done where the State was 
not able to follow the procedures of the ICWA provisions, but we're 
able to go into the State court and then try to make those correc- 
tions. 

But the 300 to 400 referrals that we get on an annual basis, I 
think, ore beginning to now understand the provisions. 

Senator DeConcini. Well, do we know how many children have 
been placed privately? 

Mr. ROANHORSE. No; I don't have that information at this time. 

Senator DeConcini. Is that available? 

Mr. RoANHORSE. Yes; I can make that information available to 
you. 

Senator DeConcini. Would you, please? Thank you. 

[Information to be supplied is in Mr. Roanhorse statement which 
appears in the appendix.] 

Senator DECoNam. How important do you consider the urban 
prqsrams to be relevant to this subject matter? 

Mr. Roanhorse. The urban programs, those Indian organizations 
that are located off reservations in metropolitan settings, have 
been very helpful to the Navajo Nation. In cases where we don't 
have any Indian programs available in those areas, we often turn 
to these urban programs to help us in doing the social services in- 
vestigation and in making contact with some of the family mem- 
bers within that setting. So they have been very hdpful. 

Senator DeConcin:. Thank you very much. Thank you, Mr. 
Roanhorse. We appreciate your testimony. 

Mr. Roanhorse. Thank you. 

Senator DeConcini. We will now have a panel of M . Leroy Li^ 
tlebear, associate professor. University of Liftbri<fee; and Antonia 
Dobrec, president. Three Feathers Association; and John Castillo, 
chairman, ICWA. Mr. Littlebear is accompanied by Mr. Blood of 
the Blood Tribe Indian Association. 

Gentlemen and ladies, if you would summarize your statements, 
your full statements will be placed in the record, and we would ask 
that you summarize them for rs, please. 

Who wants to lead off, if you would identify yourselves? 
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STATEMENT OF JOHN CASTILLO, CHAIKMAN, ICWA TASK FORCE, 
ORANGE COUNTY INDIAN CENTER, GARDEN GROVE, CA 

Mr. Castiux). My name is John Castillo. I am the Indian Child 
Welfare Task Force chairperson. I have summarized my statement 
as best as possible. We are honored to have the opportunity to 
speak before this committee today. The American Indian Mental 
Health Task Force is a southern California grass-roots organization 
concerned about the mental health and welfare of Indian communi- 
ties, iMuticularly Indian children and families. The task force is 
comprised of members from the following Indian community orga- 
nizations: Southern California Indian Centers, Los Angeles County 
Department of Mental Health, American Indian Progrrm Develop- 
ment, Los Angeles Coimty Department of Children's Services, 
American Indian Child Service Workers, Escondido bidian Cliild 
Welfare Consortium, Los Angeles Indian Free Clinic, Southern 
California American Indian I^ychologists. 

The following is our testimony. Today, 63 percent of American 
Indian people live in the cities, and Los Angeles is the home of the 
largest urban Indian population in the United States. We are the 
second largest urban Indian population. We are the second largest 
Indian community in the Nation. Members fivm over 200 different 
tribes now live in the area, and three-fifths of all urban Indians 
live below the poverty level, and in Los Angeles the poverty rate 
for Americcm Indian people is 45 percent. 

Indian people have the highest high school dropout rate, 23 per- 
cent, and if you were to include the number of students who never 
enter hi^h school, this figure would increase to 65 percent. 

Substance abuse is highest for Indian people versus other ethnic 
groups. Indian children suffer from mental illness at a rate of 20 to 
25 percent. 

These factors combined with other psvcho-social stressors leave 
urban Indians at a high risk for mental illness and impaired ability 
to care for families and children. It is estimated that one out of 
every 46 Indian children within Los Angeles is placed within the 
custody of the juvenile dependency court. This figure does not in- 
clude Indian children who have been put up for adoption out of the 
home and other institutions. 

In i985 a study estimated an 85 percent ICWA noncompliance 
rate within the State of California. It has been our experience that 
compliance is elevated with careful monitoring of Governmental 
services by Indian-run ICWA programs. In Los Angeles there cur- 
rently is identified 206 Indian children within DCS— DCS being the 
Department of Children's Services— 99 of whom are placed outside 
of family homes. Since identification of Indian children is a severe 
problem and past history indicates that the error rate might be as 
nigh as 100 percent, it appears that 200 Indian children in place- 
ment ma^ be more of an accurate figure. 

Providing the appropriate Federmly mandated services is violat- 
ed in many waj^. MisidentificatioK of Indian children is a very 
severe problem. Criminal attorneys and county counsel have little 
knowledge about ICWA, and they perceive this legislation to be a 
tool of manipulation for the parents. Most of the attorneys are re- 
luctant to do the work involved. In Los Angeles County there is 
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only one attorney who willingly works with IC!WA cases. Private 
attorney's are frequently ignorant of IC!WA law or choose not to 
follow it by instmoting clients not to let the State social workers 
know the bidian heritage of the chilu up for adoption. 

Children's service workers are sometimes prejudiced and ir'^en* 
tionally violate ICWA. At a recent child abuse workshop three case 
workers openly admitted that they would intentionally violate 
ICWA because they believe it would be detrimental to the welfare 
of the child. 

ICWA training results in improved communication between Gov- 
ernment workers and the locd Indian community more arpropri- 
ate to the utilization of community services and increased ICWA 
compliance. Inade^rate funding for legal services affects all aspects 
of Indian child welfare. In Los Angeles there is no mental health 
services available which have been designated to meet the unique 
cultural needs of the Indian people. Even when Indian people do 
utilize county services, they generally do not return, because serv- 
ices are insensitive to their needs. 

Today, the Bureau of Indian Affairs chooses to determine that 
mental health psychological services are not fundable by their pro- 
grams, even though such services are mandated in most cases by 
the courts. 

These services are what enable parents to raise their level of 
functioning so that they can adequately care for their children. Not 
only should all ICWA programs contain funds for psychotherapy 
services, including psvchological t^ing, but this must also be 
spelled out as part of the definition of remedial, preventive, and re- 
unification services. 

Although there is no hard data, American Indian clinicians, 
social workers, and psychologists agree that the most frequent psy- 
chological diagnosis is meyor depression that evolves from a long 
history of removal of Indian children fi'om their homes. This re- 
moval has disrupted the bonding process prerequisite for a healthy 
development process. 

The depression is frequently masked by substance abuse, is fre- 
quently debilitating, ana the parents are unable to get out of bed to 
care for their children or necessary business. It is estimated in Los 
Angelt about 80 percent of Indian parents whose children are re- 
moved from the home wind up homeless. This makes unification 
even more difficult. 

Although the population of American Indians is only six-tenths 
of a percent, 5.5 percent of the skid-row homeless are Ainerican In- 
dians. Furthermore, over one-third of the Indian people served by 
native American housing and emergency housing programs are 
children, yet only three percent of these people achieve stsb\e 
housing. 

These families are at high risk for having their children re- 
moved. Urban ICWA programs must include cas^ management and 
mental health services for these high-risk people as well. 

The unavailability of Indian foster and adoptive homes, particu- 
larly in urban areas, contributes to the erosion of Indian culture 
throughout the United States. The State of California hat nore In- 
dians than any other State, yet only 11 counties are covered by 
ICWA. Tew directors of the Department cf Mental Health have 
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ever heard of the Indian Child \/elfare Act. ICWA ynust spell out 
that urban Indian communities are entitled to funding ior ICWA 
programs. 

To ignore 63 percent of the Indian population is to contribute to 
the genocide of Indian people. The Indian Child Welfare Act is one 
of the most significant pieces of pro-Indian l^^lation. However, it 
accomplishes nothing if it is not backed by funding which accom- 
plishes its goals. 

Ceitainly, by providir^ extremely inadequate funding, as is now 
the case, the Government perpetuates intertribal conflict and con- 
flict between reservations and urban communities. If that is the 
goal of Congress, then they are doing a good iob. 

In conclusion, we would like to recommend this: that ICWA fund- 
ing be expanded to include urban programs, that each urban, rural, 
and reservation community assess their ICWA needs, and receive 
funding based on need. 

ICWA programs should include money for: adequate legal repre- 
sentation; adequate mental health; case management; psychological 
services as part of preventive, remedial, and reunification services; 
services tor homeless Indian families as part of preventive services; 
the development of adequate foster and adoption resources; and the 
trainixig programs for the dijsemination of materials. Any Indian 
child in Canada or the U.S. who is 25 percent or more Indian 
should be eligible for Indian child welfare, regardless of enrollment 
status. There should be no special group, no special interest group 
to be exempt for ICWA restrictions. And finally, that the Title II of 
the Indian Child Welfare Act be included as aii entitlement pro- 
grcun under the Social Security Act. 

Thank you very much for your kind attention. 

[Prepared statement of Mr. Castillo appears in the appendix.] 

Senator DbConcini. Thank you very much, Mr. Castillo. 

Who would like to be next? 

STATEMENT OF THURMAN WELBOURNE, REPRESENTING THREE 
FEATHERS iiSSOCIATES 

Mr. Welbourne. My name is Thurjian Welboump, and I am 
representing Three Feathers. The president of Three Feathers As- 
sociates and the director of projects, Ms. Antonia Dobrec, due to a 
prior commitment, is unable to be here. Therefore, I am here to 
present the testimony. Accompanying me today is Ms. Janie 
Braden, and we are both employed by Three Feathers Associated, 
and our job title is family court services counselor for the Court of 
Indian Offenses for the Anandarko area in Oklahoma. We have 
submitted written testimony. 

We have been listening to the testimony since it started this 
morning. To avoid being repetitive, I would like to highlight two 
key areas with regard to Indian Child Welfare Act and the imple- 
mentation of the act. 

One of the recommendations is that the Secretary of the U.S. De- 
pari;ment of the Interior be required to submit on an annual basis 
a report that would delineate the status of Indian children in sub- 
stitute care within State public welfare systems, also tribal child 
welfare systems and Bureau of Indian Affairs systems, and the 
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status of Indian children in preadoptive placement and the number 
of adoption decrees granted by courts serving these three systems. 

Second, Congress should direct the Secretary of the Interior and 
the Secretary of the Department of Health and Human Services to 
jointly develop and implement a system for annual onsite compU- 
ance review of States and tribes providing services to Indian chil- 
dren. 

Further, where it be found that noncompliance exists, he be pro- 
vided in the act that would allow for withholding of all Federal as- 
sistance received by noncomplsdng States or tribes. The reason for 
this is that at pres^.nt there is no standardized method of tracking 
of Indian children that enter the substitute care systems of the 
State, tribes, or BIA. As a result, it is highly improbable to deter- 
mine an accurate accounting of the total number of Indian chil- 
dren in substitute "^are or to determine tiie level of service provided 
by each system. 

In essence, it is very difficult to plan if we don't know where 
we've been. So the act that was enacted back in 1978— and has 
been in existence for 9 years, and I think we need to know what 
the system has been doing. I think the system that we are recom- 
mending in terms of a report would provide the Congress and the 
Indian community, the Indian people, as well as State and Federal 
agencies with some crucial documentation that would provide for 
more effective and efficient planning. 

The second highlight that I would like to address to the commi^ 
tee is that the Indian Child Welfare Act should be amended to in- 
clude a title that provides that the Secretary of the Int^rioi, in a 
coUaborative effort with the Secretary of Health and Human Serv- 
ices have the responsibility and suf^cient funds to establish on- 
going research and demonstration programs for Indian child wel- 
fare services, programs for the education and training of social 
workers and counselors and a national Indian child welfare center. 

The national Indian child welfare center woald serve as a clecur- 
inghouse of information, provide for resource material develop- 
ment, provide ongoing in-service training for child welfare workers, 
supervisors, administrators, and provide training and technical as- 
sistance for child welfare workers within the public welfare system. 
The current national child welfare center supported by the Depart- 
ment of Health and Human Services could ser/e as a model. 

In concluding our testimony, we would make one last request. It 
would please us very much if Congress would resolve that the 
month of November 1988 be Native American Child and Family 
Month. Thank you. 

[Prepared statement of Mr. Welbourne appears in the appendix.] 

Senator DeConcini. Thank you. 

Yes, sir? 

STATEMENT OF LEROY LITTLEBEAR, REPRESENTING INDIAN 
ASSOCIATION OF ALBERTA, CANADA 

Mr. LrrrLEBEAR. My name is Leroy Littlebear. I am from the 
Blood Indian Tribe in southern Alberta, Canada. I have with me 
Narcisse Blood, who is also from the same tribe, and we are repre- 
senting the Indian Association of Alberta. 
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Originally, we were supposed to have another party with us in 
the person of Alexander Denny of the Mikmaq Grand Council from 
the Province of Nova Scotia, but unfortunately Mr. Denny was 
unable to make- it, so we are here to kind of speak both for the 
Grand Council and the Indian Association of Alberta, 
w ^® ®JS t^f^ *^ propose some amendments to the 

Indian Child Welfare Act for puiposes of having Canadian Indian 
children included in the Indian Child Welfare Act. It is of utmost 
importance to include aboriginal Canadians in the scope of the 
Indian Child Welfare Act. Although there is no comparable nation- 
al legislation in Canada, a number of provinces have enacted simi- 
lar provisions and the trend is toward greater devolution of child 
welfare responsibilities to aboriginal organizations. 

The international border physically divides more than a dozen 
m^or aboriginal nations, and it is a tragic fact that aboriginal Ca- 
nadian children are separated from their communities by social 
welfare agencies in the United States each year. 

Although there are Blackfoot reserves on both sides of the 
boraer, for example, a Blackfoot child from the Blood reserve in Al- 
berta taken into custody while visiting relatives on or near the 
Kackfeet reservation in oncana is not Indian under the Indian 
Child Welfare Act and therefore need not be returned to either res- 
ervation. 

because -^f the depressing economic conditions on most reserves, 
m Canada, a great number of aboriginal Canadlauo seek tempo- 
rary, larcely seasonal work in the United States each yeur. Several 
thousand Mikiiiaqs work each summer in the blueberry and potato 
fields of Maine, for instance, and there aas been a substantial 
Mikmaq community in Boston, consisting of temporary as well as 
permanent U.S. residents, for more than two centuries. The same 
can be said of Indians from the Province of British Columbia and 
the Provmce of Alberta, going down to the State of Washington to 
work m fruit orchards. 

Indian families residing temporarily in the United State© suffer 
from exactly the same stereotypes and biases on the part of serial 
welfare agencies as U.S. Indians have reported. They have fewer 
rew)urces to protect themselves, moreover, because they arc not 
onhr not Indians \mdc^ U.S. law but also non-citizens. 

While we welcome the initiative taken by .he Association on 
American Indian Affairs in this regard, its proposal to add the 
words— and I quote— "tribes, bands, nations, and other organized 
groups that are recognizesi .low or in the future by the Government 
of Canada or any province or tenitory thereof' to the definition of 
Indian tribe is incomplete and not compatible with Canadian condi- 
tionb or administration. 

It our lew, it would result in judicial and administrative confu- 
sion, inconsistent results, and too little protection. Jt is essential 
that any reference to Canada added to the Indian Child Welfare 
Act: A, be consistent for the sake of precision and clarity with Ca- 
nadian terminology; B, be realistic and appropriate in terms of the 
organization and administration of aborigmal communities in 
C^ada; and, C, place aboriginal Canadian and American Indian 
children on equal footing as far as possible. 
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Achieving this will require, in our view, a new explanatory sec- 
tion of the act rather than simply lumping Canadian children into 
existiiig provisions without adjustments. 

Before introducing our proposed text, some background on ab- 
original Canadians will be useful. Under section 35 of the Canadian 
Constitution, 1982, there are three aboriginal peoples of Canada: 
Indians, Inuit, and Metis. Most aboriginal groups lefer Uy them- 
seivt as First Nations. 

The Indian Act provides for the registration of Indians, and re 
istered Indians may or may not also be listed as members of par- 
ticular bands. Bands exercise various degrees of internal self^v- 
emment under the Indian Act and agreements with the minister. 
In northern Quebec, for instan an alteniati^e form of Indian re- 
gional Government has been established since 1975 as part of a 
comprehensive land claims agreement. Except as provided by 
treaty or agreement, provir U child welfare lews apply on Indian 
reserves. 

Inuit are not organized into Indian Act u^nds, and there are no 
reserves in the northwest territories in the northern part of 
Canada. The Inuit of northern Quebec, r ji instance, have estab- 
lished the i^c^donal administration as part of their land claims 
agreement with Ottawa, \ dt Inuit self-Govemment elsewhere is 
conducted by village mayors and councils under both Federal and 
territorial supervision. 

Inuit legal status is in a dynamic state, pending the settlement of 
land claims to two-thirds of the Arctic, and one proposal under se- 
rious consideration is the organization of a new, predominantly 
Inuit province. 

The third group. Metis, proper 3peaking are prairie groups of 
mixed French and Iriian ancestry. Many still live in distinct rural 
communities, particularly in Manitoba, Saskatchewan, and Alber- 
ta. 

In addition, there are thousands of nonstatnf Indians throughout 
Canada whose ancestors were enfranchised Involurn^arily because 
of marriage to non-Indians or under a program which resembled 
the United States forced-treaty policy of the early 1900's. Canada 
recognizes national-level Metis and nonstatus political organiza- 
tions only. 

While ban. ^ are the basic unit of Indian Act administration, 
they ore artificial constructs based on residence on a reserve rather 
than cultural unity. Some bands are multitribal, but in a mcgority 
of the cases, the ethno-historical tribe or nation is divided into sev- 
eral bands. Although bands have called themselves First Nations, 
they are not nations in the same sense as Navcgo or Hida. In many 
instances, including Mikmaq and Blackfeet, the traditional nation- 
al political organization persists, but is ot recognized by Canada. 

The situation is further complicatec' y what we refer to as pro- 
vincial territorial organizations. OriKinally authorized in 1972 to 
pursue land claims, these provincial territorial organizations re- 
cede Federal funding for a variety of human services programs. 
Other regional aborig^al human service organizations have also 
emerged recently outside of the bcmd, tribe, or PTO structure. 

The supreme position of bands, PTO*s, other Government-funded 
aboriginal organizations and traditional 
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Senator DeConcini. Excuse me, Mr. Littlebear. Can you conclude 
and summarize, please? We will put your full statement in the 
record. 

Mr. LrrTLEBEAR. Okay. WeU, I guess the point of ail this is to em- 
phasize tlifc necessity of taking Canadian organizational differences 
into account insofar as they aflfect the locus of responsibility for 
child welfare. 

What we are wanting to basically propose is that there be a des- 
iCTated agent provision in th? Indian Oiild Welfare Act and that 
this designated-agent provision consist of maybe several references 
to which Indian children that may be apprehended by social wel- 
fare services here in Carada that can l>e turned to for purposes C 
repatriating Canadian Indian children back into Canada and from 
there into Indian communities. 

If you will permit me, I will just go over our proposal for a new 
section. Section 25 is a new section we are proposing, would be sec- 
tion 125 titled "Aboriginal Peoples of Canada." 

Senator DeConcini. Can you sunujarize that, Mr. Littlebear, 
please? 

Mr. LnTLEBBAR. Yes. 

Senator EteCoNcmi. Thank you. 

Mr. LiTTLKBKAR. What we are proposing is that aboriginal peo- 
ples of Canada be included in the Indian Child Welfare Act, that 
the Indian child s tribe in the case of aboriginal people of Canada 
shaU be the child's Indian band or oiganization that may have 
some responsibility for child welfare, and for purposes of section 
102 of this act, notice shall be given to the Government of Canada 
who IS responsibl for Indians and the land reserves for Indians. 

Last but not least, in any State court child custody proceeding 
involving an aboriginal Canadian child, the court shall permit the 
removal of such case to the abori^al, provincial, or territorial 
court in Canada which exercises primary jurisdiction over the ter- 
ntorv of the child's tribe upon a petition and, of course, absent un- 
revoked parental objection as provided for in other cases by sec- 
tions of . le Indian Child Welfare Act. 

Seiiator DeConcini. Thank you. 

LmLEBEAR. So basically, what we are saying is to have Ca- 
naoian Indian children protected under the Indian Child Welfare 
Act. 

Senator DeConcim. That notice be given being one of those 
things. 

Mr. LlTTLEBKAR. Right. 

[Prepared statement of Mr. Littlebear appears in the appendix.! 
Senator DeConcini. Thank you. 

Mr. Castillo, I am sornr my time is running out, as everybody's is 
here. But is there any Indian Child Welfare Act programs in Los 
Angu ^ now? 

Mr. Castillo. No; there is not 

Senator DeConcini. There is not. 

Mr. Castilu). That is why we formed the Indian Child Welfare 
Task Force to work with the county in providing a vehicle for at 
least abidingbw the Federal mandate. Federal law. 

Senator DeConcini. So you get no serviced now under this act? 

Mr. Castillo. No; we do not. 



ERLC 



71 



67 

Senator DsCoNcmi. Thank you. 

I have no further questions. Thank you very much, gentlemen, 
for your testimony. „ , 

The committee will stand in recess, subject to the call of the 
Chair. 

[Whereupon, at 4:56 p.m., the committee was ac^oumed, to recon- 
vene subject to Uie call of the Chair.] 
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STATEMENT OF SENATOR FT^ANK H. MORKOWSKI 

Mr. Chainnan, I am pleased that the Committee is holding 
this oversight hearing on the implementation of the Indian Child 
Welfare Act which was enacted on November 8, 1978. This law was 
passed in response to Congressional findings that a high 
percentage of Indian and Alaska Native families were being broken 
up and that children were being placed in no ^-Indian foster and 
adoptive homes and institutions. 

At the time this act wa.= being considered it was reported by 
t\e American Indian policy Review Committee that the rate cf 
removal of Native children from their nomes and placement in 
foster care was 300 percent higher than the rate for non-Native 
foster placement. The adoption rate for Native children was 460 
percent higher than non-Native chi.iren, and 93 pe ^nt of the 
adoptive homes were non-Native. v'tlearly there was a need to 
provide protect on and assistance x-o American Indian and Alaska 
Native children and their families. 

I am looking forward to hearing from tcday^s witnesses on 
how the Indian CMld Welfare Act has been implemented in Alaska. 
I 1 pleased to wel jome Ms. Julie Kit 1« from the Alaska 
Feaeration of Natives, Mr. Alfred Ketzler, the Vice-President of 
the Tanana Chiefs Conference, Fairbanks, Alaska, and Ms. Myra 
Munson^_the Commissioner of the Alaska State Department of Health 
and Social Services. X am sure your comntents will be helpful to 
the committee. 

(69) 
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OPENING STATEMENT FOR SENATOR DANIEL J. EVANS 
QH THE INDIAN CHILD WELFARE ACT OV ERSIGHT HEARTNfl 

THANK YOU MR. CHAIRMAN. WE ARE HE,RE TODAY TO REVIEW A VERY 
IMPORTANT LAW WHICH SERVES TO PROTECT ONE OF THE MOST VITAL 
RESOURCES IN INDIAN COUNTRY; THE CHILDRFN. IT IS SAID BY THE 
riEALING PEOPLE OF THE MAKAH, WHO RESILE AT THE MOST NORTHWESTERN 
TIP OF THE CONTINENTAL U.S., THAT WHEN A CHILD IS BORN THE GIFT 
OP LIFE MUST BE BREATHED GENTLY INTO HIS MOUTH. AND FOLLOWING 
THAT GREa'' day, THE BREATH, THE SONGS AND GESTURES OF CARINC MUST 
BE CONSTAin-LY BESTOWED UPON THAT CHILD. IT IS THIS CULTURAL WAY 
OF LIFE THAT IS PROVIDED TO INDIAN CHILDREN AND MUST BE 
MAINTAINED SO THAT THESE CHILDREN WILL THRIVE A TD MAKE THE WORLD 
A BETTER PLACE. 

IT IS OUR DUTY IN THE SENATE TO HELP MAINTAIN AND PROTECT 
THIS WAY OF LIFE. FOR NEARLY A DECADE, THE INDIAN CHILD WELFARE 
ACT HAS SERVED liS A MEANS FOR PROTECTING INDIAN CHILDREN FROM 
BEING PLACED IN ADOPTIVE AND I OSTER-CARE SETTINGS WITH NON-INDIAN 
FAMILIES. HOWEVER, THE LACK OF SUFFICIENT RESOURCES AND CHANGING 
PHIIX)S0PHICAL OPINIONS ON WHAT IS IN THE BEST INTEREST OF THE 
CHILD HAVE DIMINISHED THE ABILITY OF TRIBES TO CARRY OUT THE 
INTENTIONS OF THE LAW. IN FEW INSTANCES, THE NEGLECT OF THE 
COURTS TO FOLLOW THE LAW MAY STF^ FROM LACK OF KNOWLEDGE OR EVEN 



OPPORTUNITIES FOR CORRECTING THIS SITUATION. 

YOUR RECOMMENDATIONS AND THOSE OF COUNTLES.^ TRIBES WILL BE 



RACISM. 



THIS IS VERY UNFORTUNATE AND WE MUST CONSIDER 
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CONSIDERED AS I DEVELOP A BILL TO AMEND THE INDIAN CHILD W£LFARE 
ACT. I AM HOPEFUL THAT WITNESS TESTIMONY KTLL OFFER PRACTICAL 
SOLUTIONS FOR IMPROVING THIS VITAL AND INTEGRAL LAW. IT IS VITAL 
IN THE SENSE THAT WE hUST CONTINUE TO BREATH LIFE INTO INDIAN 
CHILDREN. AND INTEGRAL IN THE FACT THAT WE MUST SUSTAIN THE 
CARING PROVIDED BY INDIAN FAMILIES AND THEIR COMMUNITIES. I LOOK 
FORWARD TO HEARING YOUR TESTIMONY. 
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^«yD^w.2^^^?» PETERSON, OUECTOR, south PUGET INTIRTRIBAL PLANNING AGENCY 

J^?oc?'^nS'^" '^^^'^'^ ^"•LO WELFARE ADVISORY COMHITTEE OF THE AFF- 

ILIATED TRIBES OF NORTHWEST INDIANS 

Mr. Chalrmai. members of the Select Committee, I appreciate the opportunity 
to ado-ess you today on a matter that is critical to the survival of Indian co- 
mmunities, the Indian Child Welfare Act. I am frcm the Skokomish Indian Tribe 
in the State of Washington. In my capacity as director of SPlPA I have had the 
opportunity to work with Indian social workers and Tribal governments through- 
out the Northwest during the last four years. 

SPlPA administers a social services contract under 638 contract guide- 
lines for the following tribes: Makah. Lower Elwha, Quileute. Jamestown Klallam, 
Skokomish, Squaxin Island. Chehalis. and Shoalwater Bay. We also administer a 
contract with the State of Washington to provide children and family services to 
the above mentioned tribes and the NisquaUy Tribe. 

I currently serve as chairman of both the Affiliated Tribes of Northwest 
Indians Indian Child Welfare Advisory Committee and the Northwest Indian Child 
Welfare Association. 

The Tribes in the Northwest have prioritized Indian Child and family issues 
and have been actively involved in identifying problems and developing solutions 
to these problems. A major problem we confront is a lack of reliable, adequate 
sources of funding for social services programs, particularly child welfare. 
The Bureau of Indian Affairs has arbitrarily sdministered the Title II ICWA grant 
program. Year after year, the level of funding has been grossly inadequate and 
the distribution process poorly managed. We have advanced several solutions to 
the funding problems, including establishing Title I I as a fully funded entitle- 
ment program ($:5-35 million/yr not 8.8 million as at present) and mandating a 
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tribal set-aside for funding under the Title XX Social Services Block '"jrant 
and other related social services and child welfare programs that are currently 
aimed only at the states. We are awate of the Association on American Indian 
Affairs (AAIA) dr >ft legislation to address this issue and believe that its app- 
roach is consistent with the positions we have long advocated. 

Another set of problems that we have faced are those arising from a lack of 
clarity and completeness in certain parts of the Indian Child Welfare Act. 
While the Act ha' been a tremendous tool for the tribes to use on behalf of our 
families a.id children, its phraseology Is sometimes ambiguous. This has led, 
unnecessarily, to problems and court disputes. Morc^'er, in some cases the Act 
does not go far enough. For instance, we strongly believe that there should be 
mandatory notice to the tribe of voluntary placements. It is for these reasons 
that we have advocated anending the 'ndian Child Welfare Act to strengthen it. 

The Association on American Indian Affairs has submitted amendments to the 
Act to the staff of your committee. We have discussed the need for these amend- 
ments with the Association and are aware that others have also Submitted proposed 
amenGr.ents. I am not prepared today to comment on amendments specifically jut 
s pport Che approach of amending the Act. We will comment extensively when a 
draft bill is prepared. 

TO_that end we urge the Committee to act promptly on these initiativrs. The 
problems caused by "loopholes" in the Act and sporac' unreliable, poorly man- 
aged funding gets worse as time goes by, not better We need quick action in the 
lOOth Congress. Quick action by the Congress will enable Tribal governments to 
avoid the loss of their children and the disruption and destruction o' their fam- 
{ 1 ies . 

Another Issue tha«. we believe that the Comiriittee should be aware of Is the 
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is the failure of the BIA and IHS to incorporate maximum participation of the 
tribes in Federal programs administered for them. T, ibes should not need to 
contract in order to have programs in accordance with their needs and desires. 
Rather, there should be a stronger mechanism for ensuring that policies and 
priorities of tribes are in fact reflected in Federal Indian Programs. For 
example, the implementation of the Alcohol and Drug Abuse Prevention Legis- 
lation. The BIA and IHS are now iridndating child protection services teams. We 
have opposed this concept as currently conceived because we believe that this is 
an Inadequate approach to the problem of alcohol and drug abuse, particularly in 
view of the lack of training of most BIA and IHS social workers in this special- 
ized field. Tribes have numerous ideas for the use of this money that would be 
much better targeted to the need. Yet, without adequate input, the federal gov- 
ernment has decided to spend significant amounts of money on these teams — teams 
vfhich are unlikely to have a significant impact *n most instances. 

Another concern that we would tike to raise with the Committee is the fail- 
ure of the 8'jreau to adequately fund triba! courts. In order to properly and 
fully implement ICWA, adequately staffed and trained tribal courts are essential. 
We urge Congress to increase funding for tribal courts. 

In conclusion, these are but a few of the problems that we might have iden- 
tified in the Indian Child Welfare area for your consideration. Tribal govern- 
ments are working hard to protect Indian children and families. Your support 
and assistance m addressing these concerns ^nd others will bring about positive 
change in the lives of Indian Children and f ami ) 
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TESTIMONY OP THE ASSINIBOINE AND SIOUX TRIBES 
OF THE FORT PECK RESERVATION 

before thm Sanat* S«l«ct Conmittae on Indian Affairs 

Oversight hearing on th« Indian Child Welfare Act 

Mr. Chairman and Beabere of the Committee, i am Caleb 
Shields. I am a member of the Tribal Executive Board of the 
Assiniboine and Sioux Tribes of the Fort Peck Reservation, 
Montana. I appreciate the opportunity to testify before this 
Committee concerning needed amendments to the Indian Child 
Welfare Act. 

The Fort Peck Tribes have been very active in matters 
affecting the welfare of their children. Two years ago, we made 
substantial revisions to our juvenile code which were designed to 
improve adjudication of Indian child welfare cases. We have just 
received a $100,000 multi*year grant to establish a model 
treatment program for victims of sexual abuse, which will be the 
first of its kind in Indian country. 

In addition, we recently negotiated an agreement with the 
State that will permit Indian children on our Reservation to 
receive Title IV*E payments for foster care, and also requires 
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thm Stattt to assist in providing protttctivo sttrvicos to Indian 
fostsr children . Ths agrssmsnt is significant in othsr rsspscts 
as wsll— for sxaapls, it rscognizss our Tribal Court's 
jurisdiction ovsr childrsn who ars aeabsrs of tribss othsr than 
thtt Port Psck Trlbss, ana providss that ths stats will rscognizs 
tribal fostsr cars licsnsing standards for purposss of fsdsral 
fostsr cars paynsnts. 

Our sxpsrisncs in Indian child welfare matters includes 
intensive observation and evaluation of the functioning of the 
Indian Child Welfare Act. Enacted in 1978 to stop the vhole»ale 
removal of Indian children from their homes and culture, tlie Act 
has greatly increased tribal courts' ability to exercise 
jurisdiction over Indian children. It has also increased the 
procedural protections for Indian children %rtio do end up in state 
courts. However, ambiguitifts and gaps in the Act have made it 
less effective than it should be. The Fort Peck Tribes commend 
the Committee for taking the time to re-evaluate the Act and 
consider needed changes. 

Our comments on the Act will follow the draft bill prepurcd 
for this Committee's consideration by the Association of Aiaerican 
Indian Affairs. 
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Daflnitiong. Onm of thm nost crucial ■•ctions ttim 

Indian Child Walfar^ Act is tha dafinition of "Indian child." 
Tha Act currantly liaita thia dafinition to chil^'ran vho arc 
Baabara of or al igibla for vaabaranip in a t r iba . Tha Act 
ispliaa, although it ia unclaar on thia point, that tribal court 
jurisdiction ia liaitad to childran vho ara vaabars of that 
particular trUs. Thia laavaa out two crucial claaaaa of Indian 
childran — childran vho ara Indian but not al igibla for 
maabarahip in any triba, and childran %rtio ara sanbara of ona 
triba but raaida on anothar triba'a raaarvation. 

Abusad, naglactad, and abandonad childran vho ara nanbara of 

an Indian covmunity ahould hjiva thair caaaa haard in tribal 
court. Thia ia a fundamantal principla of tha Indian Child 
Waif ara Act, and should apply ragardlaas of tribal affiliation, 
r^harvisa, Indian childran vill continua to ba placed in 
nonlndian foster homes and lost to their Indian conununitias. 

There is another compelling reason to recognize tribal court 
jurisdiction over all Indian children. Some atata courts want 
nothing to do with any Indian childran, regardless of tribal 
membership. This is the case In Roosevelt County in Montana, 
vhere the local judge has refused to hear cases involving Indian 
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children, even where those ciildran are not members of the Fort 
Peck Tribes, in spite of this, the state social workers will rtot 
file these cases in Tribal Court because at least until rec«intly, 
the State did not recog..xza tribal court jurisdiction over any 
children who were not members of the Fort Peck Tribes. Congress 
must end this Catch-22 by acknowledging tribal court jurisdiction 
over all Indian caildren. Unlike state courts, tribal courts are 
ready and willing to handle all these cases, and are more likely 
to place these children within the Indian com/aunity. 

The draft bill does not deal with children who are cribal 
Tiembers, but no members of the tribe on whose reservation they 
reside. We suggest that a section be added to the bill to cover 
this situation. The tribal court on the reservation where the 
child resides should have concurrent jurisdiction with the court 
on the reservation where the chilrt is a member. The tribal court 
would notify the membership tribe of the pending case, and give 
that tribe the opportunity to request transfer of jurisdiction. 
Decisions on transfer of ji— Isdiction would be de under the 
same standards as apply to t ansfers from state court to tr'bal 
court. If the membership tribe did not request transfer of 
Jurisdictic. within a raasonable time, or its request was deniet\, 
the other tribal court vould retain juris'liction, subject to the 
membership tribe's right to intervene. We already use this 
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procedure at Foru Peck, and it woi.k» well. 

The draft bill seeks to extend the protect tors of the Indian 
Child Welfare Act to children who are not nembers of any tribe as 
long as they are considered nembers of the Indian community. We 
agree with this completely. However, the definition of Indian 
child for this purpose should include the requirement t*iat the 
chilr; be of Indian descent. 

Transr^r — Ol — jurisdiction to t ribal court . The Act 

currently provides that where tribal and state courts have 
concurrent jurisdiction, the state court must transfer a case to 
the tribal court unless there is good cai^se to the contrary or 
unless either parent objects. This part of the Act has not 
wv iced as intended. The "good cause" requirement is vague, and 
gives state co -ts too much latitude to refuse a tribal requ^&t 
for transfer. parents can block tranfers simply because 

they don't want w*^ir cases he^rd by tribal court. This entirely 
defeats the purpose of the Act. 

The draft bi"* \ would delete the good cause requirement an ' 
substitute several specific grounds for refusal to tra.isfer 
jurisdiction. We generally support this, but * ^est one change. 
The draft bill would permit a state court to refuse a petition to 
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transfer if the petition were not filed within "a reasonable 
time." This should be changed to give tribal courts and Indian 
parents a ninimum period of thirty days to request transfer. 
OtheLvise, the reasonable time requirement will be abused by 
state courts. 

The draft bill would permit parents to block transf'^r of 
jurisdiction to tribal court only If their objection to transfer 
wero consistc^nt with the purposes of the Act. The Fort Peck 
Tribes support this amendment. Irrational fears about tribal 
courts should no. be permitted to deprive these courts of the 
opportunity to adjudicate cases involving Indian children. As 
demonstrated by the recent well-pubi icized case in Navajo Tribal 
Court, tribal courts can handle even the touchiest cases in a 
^air and or-lerl/ way. 

Procg<aural rights in state courfs. An earlier version oi 
the draft bill would have clarified that Section J 02 of the Act 
applies to voluntary court proceedings as well as involuntary 
proceeedings. This means that the procedural protections, such 
as the right to court-appointed * jnsel, access to records, and 
efforts to reunite the family, wouli? apply to proceedings where a 
parent seeks to give up a child on a "voluntary" basis. The Fort 
Peck Tribes support this proposal, and urg^i thac the ComTnittae 
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include it in the bill to be introduced. 

This change is much-needed, for the simple reason that 
voluntary proceedings are still abused by the stat^^s. Parents 
ar^ persuaded to sign over their children to foster hom-s rath^^r 
than having a petition of abuse and neglect filed against them. 
This is quicker and easier for the states, and also allows tht^m 
to virtually ignore the Indian Child welfare Act, including such 
basic protactions as notifying the Indian child's tribe. 
Application of procedural protections to voluntary proceedings 
will mean that more cases will be transferrtid to tribal court, 
and that more parents will underctsind theii rights and receive 
services to help thp reunite their familias. 

The draft bill v ^uld add a new subsection (g) to Section 102 
of the Act. 'fhis subsection would provide that certain 
conditions, such as inadequate housing and alcohol abuse, do not 
constitute evidence that a child should he removed from his home. 
The thrust of this section seems to be that conditions of poverty 
beyond thQ family's control should not result in removal of the 
family's children. We arree with thi»;, but do not agree with rhe 
wording of the sub'^ection. First, w& are concerned about 
incluiing alcohol ?.buse on the list. The role that alcohol abuse 
plays in abus3 of children and destruction of families should not 
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be minimized. Second, the cerm "non-conforming social behavior" 
is too \ .gue and detracts from the focus on the family's poverty. 

«5 suggest that only the language aoout family and community 
povertjr be retained. This makes the purpose of the section much 
clearer. The second sentence of the subsection, requiring a 
direct causal connection between conditions in the home and harm 
to the child, should be placed in a separate section. This new 
section will ensure that parents are not penalized for any 
conditions in their home that do not adversely affect their 
children. 

nacfiffifint. BT^^^rgnges for Indian chiiHrpn, The Indian 
Child welfare Act establishes preferences in placement of Indian 
children by state courts, both for foster care and adoption. 
However, there is a "good cause" exception to these placement 
preferences. The draft bill would remove this general exception, 
and would substitute several specific exceptions. The Fort PecK 
Tribes support this change, which will provide better guidance to 
state courts. However, we suggest that the request by an older 
child for a plact^ment outside the preferences be simply a factor, 
not a controlling factor, in the court's decision. 

The draft bill would also describe the e'^forts a state must 
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make to locate a placement within the order of preference. We 
suppw^rt this, because state courts are too quick to claim that 
the/ cannot locate a suitable Indian foster fdmily— often after 
failing even to contact the child *s tribe or members of his 
extended family. 

We do suggest one chai e in this section. In additi3n to 
contacting the tribe, the state should be required to concact the 
BIA agency, which often has information on available Indian 
foster homes. 

The draft bill provides that notwithstanding any state law 
to the contrary, state court judges can permit continued contact 
between the Indian child and his family or tribe following an 
order of adoption. The Fort Peck Tribes strongly support this 
amendment, which will be particularly important where Indian 
children are adopted by nonlndian families. The amendment sh3uld 
be strengthened even more by a requirement that nonlndian 
adoptive families b3 required to take steps to keep the child in 
touch with her Indian heritage. We have entered orders of this 
kind in Fort Peck Tribal Court and have been p]ea5?,d with the 
results. 

Petitions ro Invalidate state court orders. T^e Act gives 
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parents, custodians « and the tribe the right tr file a petition 
to invalidate a state court order if that order violates 
particular provisions of the Act. The effectiveness of this 
provision has been limited in one important respect— ii: does not 
include violation of the placement preferences as grounds for 
invalidating a state court order. The placement prefererces are 
crucial to the purposes of the Act, and furthermore, they are 
violated frequently. The Fort Peck Tribes strongly support 
Section 105 of the draft bill, which would add violation of the 
placement preferences as grounds for invalidating state court 
orders. 

Section 105 of the draft bill also provides that petitions 
to invalidate a state court order can brought in federal court. 
We support this provision, because in our experience state courts 
are very slow invalidate their own orders in Indian child 
welfare cases. «.-jo, there would be fewer violations of the 
Indian Child welfare Act in the first place if state courts knew 
that their orders would be subject to federal review. 

State's obligation to provide «Arvleftfl tJ Indian c hildren. 
The draft bill would add a new Section 101(f) to the Act, 
providing that nothing in Section 101 authorizes a state to 
refuse to offer social services to Indians on the s^me basis that 
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it offers then to other citizen*. The Fort Peck Tribee strongly 
support this provision. He see the necessity for it very 
clearly r because in Montana the Attorney General b s used the 
Indian Child Welfare Act as an excuse to rule that the state 
cannot provide services to Indian children who are vithin tribal 
jurisdiction. Although we have made %omm progress on this issue 
through our foster care agreesent with the State, there is still 
great reluctance to acknowledge the State's obligations to its 
Indian citizens. 

Nov that the BIA's social services budget is so liaited, it 
is sinply not realistic, much loss legal, for states to assuse 
that the BIA ta]:es care of ^11 Indian social service needs. 
States sust be lequired to provide needed services to Indians. 
Tribal/state agreements are useful to establish ^he best means 
for the states to do this, but these agreemenc^ only affirm, they 
do not cr«.ite, the states' duty in this respect. 

Indian Child Welfare Act aranta. The Fort Peck Tribes have 
a concern about thi Indian Child Welfare Act grant programs. For 
the grants that serve children on and near Indian reservations, 
Indian tribes and organizations have equal priority. This has 
created problems for us at Fort Peck. Until two years ago, we 
were recel ving a grant to opc^ra te a foster home 1 icens ing 
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program. We lost that grant and at least two oth^r tribes lost 
theirs as well. At the same lime, an urban Indian organization 
bacran to receive a sizeable grant. We have no objection to urban 
organizations receiving grants for off-reservation programs, but 
we feel strongly that tribes should have first priority for 
grants to serve children on and near Indian reservations. We 
need these grants to assist us in exercising jurisdiction over 
our ciildren. Trlbet that have this direct and crucial 
responsibility should have primary access to grant funds. 

I thank the Committee for the opportunity to testify on 
these important issues, and I would be glad to answer any 
questions you may have. 
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My nas« is Al K^tzler. I*b the Director of Native Services of 
the Tanana chiefs Conference, Inc., a regional consortiiun of 46 
Interior Alaskan Tribes* I have also been a Board member of the 
Association on American Indian Affairs for the last 15 years. I 
vish to thank the Comsittee for the opportunity to address you 
today on the implementation of the Indian Child Welfare Act. 
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In 1987, eight years after passage of the Indian Child 
welfare Act, the problems which the Act tried to rectify have 
worsened in the State of Alaska. 

The 1976 survey done by the Association on American Indian 
Affairs, which ultimately led to the enactment of the Indian 
Child welfare Act (ICWA), found there was an estimated 393 Alaska 
Native children in State and Federal out of home placement. in 
1986, that figure had risen to 1,010, which represents a 256% 
increase. During the same period of time, the total population 
of Alaska Native children increased by only 28%. 

The figures are even more disturbing when one considers that 
the Alaska Native population is only 14% of the total Alaskan 
population, yet Alaska Native children make up 49% of the state's 
out-of-home placement. The disproportionate adoption of Native 
children is equally appalling. For the year 1986, out of all the 
children placed in adoptive homes by the State of Alaska, 64% 
were Alaskan Native. 

As the figures indicate, the removal of our children from 
our homes and culture continue at a rate that far exceeds our 
population. The problems in Alaska continue to worsen for Native 
children. 

After removal of the Native child, his/her chances of being 
placed in a Native home are not very good*. At best, the child 
has a 59% chance in those areas of the state that are predomi- 
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nantly Native. In the nore urban areas of tne state, the fig\*re 
drops to as low as 4%. These statistics, which are based on raw 
data obtained from the state of Alaska, demonstrate that Native 
children are being removed from their homes and placed in non*- 
Native placements at a greater rate today than estimated in 1976. 
In 1976 Congress was alarmed. We believe that in 1987 Congress 
should be outraged, and take steps to strengthen the ICWA to stop 
this in the future. 

Tanana Chiefs Conference, Inc. (TCC) has attempted to 
enforce the ICWA with only marginal success. Our region is one 
of the best in placing Native children in Native homes, but still 
over 54% of our children in Stj»te foster care are in non*Native 
homes. Sadly, many of these children have relatives who are 
capable of taking care of them and have requested the children to 
be placed with them, but are denied by state officials. 

There are some reasons why we have had only marginal sue* 
cess. The biggest is the lack of resources. Title II funds 
available under ICWA are competitive. Tribal programs are funded 
based upon their grant writing ability, not on need or on the 
quality of the tribal program. This means that tiibal programs 
are sporadically funded and we do not know if we will be funded 
from one year to the next. An average child protection case will 
last for two vears, so that it is not clear whether our tribal 
program will survive long enough to provide services to a child 
in tribal protective custody. 
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Our tribes are denied any federal assistance for tribal 
foster rare. The state of Alaska receives federal support for 
State foster care undur Title IV*E of the Social Security Act and 
may share that with the tribes if it wishes. However, the State 
of Alaska has decided not to negotiate any agreement which would 
allow federal assistance for tribal foster care. Conseqpiently, 
our tribal foster care is either voluntary, or funded under some 
other program for which the child might otherwise be eligible. 

Another problem in our enforcement effort is the time 
litigation takes. Often, if we challenge a placement in State 
court, the litigation takes between two and three years. TCC 
villages have been faced with the difficult problem of overturn- 
ing an adoption on a foster care placement only to find that the 
child has bonded to the foster/ adoptive family. Should tUe tribe 
remove the child, causing problems for the child now or allow the 
child to stay and cause the child pain in adolescence and adult- 
hood, resulting from the child's alienation from his/her people? 
In considering litigation, the State will often engage in this 
type of moral blackmail, asking the tribe to allow an illegal 
placement and avoid causing the child the traiama of uncertainty 
over his/her future which prolonged litigation will cause. 

ICHA needs to be strengthened. Title II func l^.c for tribes 
under the Act should be stabilized and allocat'^d to tribes in a 
similar manner as Self -Determination Act contracts ,PL93-638]. 
Federal foster care assistance needs to go directly co the tribal 
agencies and should not be subject to State vet'j. Finally, the 
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loopholes and legal anbiguities that allow extended litigation 
needs to be tightened to ensure that Native children are renoved 
from their hoves only when absolutely necessary and placed in 
their tribal foster hones or other Native homes. 

Wnile these are our major general concerns, we will also 
submit more detailed suggestions to the Committee shortly. We 
thank you for your interest and urge the Coiomittee to take action 
to strengthen ICNA. 
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^l^P^Li^ "^"^ Ei£ERr, Doury assistant secretin FCF DOIAN AFTAIRS 

^^S^Scrr ™ "^-^ IMPUMNTAT-JN OF TOE^liS 

Noventer 10, 1987 

Mr. Chainnan and marters of the CammitteG. I am pleased to be here today to 
report on the progress in the inplanentaticn of the Indian Child welfare Act 
(ICWrt) of 1978. 



•Hie Indian Child Welfare Act of 1978 (P.L. 95-608; 25 U.S.C. 1901 et seq. , 92 
Stat. 3069) recognizes that the tribe has the prunary authority in matters 
affecting the welfare of the Indian children and their families residing on 
their reservations. ilie Act is not limited to reservation based tribes 
however. it extends to tribes in Oklahoma ocowing lands within forr.er 
reservation areas, and to Alaska natives. Hie Act recognizes the traditional 
role of state agencies and courts where an incian child or his family does 
not reside on a reservation and has jpecific provisions for transfers of 
cases from state to tribal courts. In cases where a state retains 
jurisdiction, the Act authorizes trioes to intervene in the proceedings and 
participate in the litigation; it inpoees certain evidentiary burdens in 
state court proceedings and establishes plaoerent preferences to guide state 
placements. 

Title I or the Act focuses on legal issues, includir^ individual custody 
prooeedinos, le^l representation in custody matters and reassurption of 
jurisdiction, we are aware that tiieso procedures have been the basis for 
l>tigation in recent years although we are not parties in those cases. You 
may be aware of the highly publicized case of the Navajo boy who was adopted 
by a non-^ndiar. family in 1980. The birth-nother later filed suit on the 
basis that proper procedures were not followed and the Utah Suprcro Court 
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agreed. In 1986 the case was returned to the jurisdiction of the Navajo 
court to decide the best plaoerent for the child. We are pleased that a 
settlement has been reached betvreen the parties that appears to be a 
reasonable arrangement for all concerned. 

Although the Navajo case has been the most publicized, it has not been the 
only case taken to court under Title I of the Act. Although the procedures 
under Title I we believe, are clear, it nay be nany years before all states 
and tribes are aware and fully understand them. 

The primary reason Indian claldren are separated from their families and 
enter into foster care systems is because of child abuse or neglect. For the 
month of August 1987, 15% of the total conplaints of possible child abuse and 
neglect involved physical abuse, 69% involved neglect, 12% involved sexual 
abuse and 62% involved alcohol or substance abuse. Although we do not have 
statistical data to identify the number of Indian child custody proceedings 
handle nationwide on an annual basis, the information available which most 
closely reflects this nimiber would be the total nuiter of Indian children m 
foster or out of home care. As of June 30, 1986 that nunber was 9,123. We 
currently have an interagency agreement with the Department of Health and 
Human Services to conplete a study on children m out-of -home-placements. 
The draft f indngs of that study indicate that 52% of the children were under 
state care and 48% were under tribal, Indian organization, or BIA care. 

The BIA and IHS have cooperatively developed Child Protection Tteam procedures 
and reporting requirements. Tney ha^/e been developed i,o ensure that reports 
of suspected child abuse and neglect are handled in a timely manner and to 
assess anv imnediate threat to d child's safety. The lecsire will include 
social service agencies m ccrmiunities and provite them an opportunity to 
share information and resources and plan for children and families involved 
m child abuse and neglect situations. 
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We have also entered into an inter-agency agreement with the Department of 
Health and Hunan Services to fund model sexual abuse treatment and prevention 
programs on the Hopi and Ft. Peck Indian reservations. 

Title II of the Act authorizes the Secretary of the Interior to make grants 
to Indian tribes and tribal organizations to establish and operate Indian 
child and family service programs. In Fiscal Year i987, 128 grants were 
funded with a to^al appropriation of $8.8 million. Oirrently, 48 percent of 
the grants are multi-year grants and the remainder are single year. 
Milti-yecr grants were initiated in 1986 and the current multi-year cycle 
will operate through the 1988 funding cycle. The multi-year grants were 
developed out of recomrendations originating from the 1984 oversight hearing, 
•mis procedure has been so successful we ere currently considering accepting 
only multi-year applications when the new multi-year cycle begins m Fiscal 
Year 1989. 

Title III of the Act requires state courts to provide the Secretary of the 
Interior with a copy of any decree or order in an adoptive placenent of an 
Indian child, and authorizes the release of such infomation to the child at 
the age of 18 in order to be enrolled in his or her tribe. Attached to my 
written statement is a list that identifies the total nuiter of adoptions by 
state. Howe-er, states have not been diligent in their reporting and recent 
contacts with individual states indicate this may be a serious underoount. 
Our area offices have been directed to cor^-act all states in their 
jurisdiction to obtain more accurate information. 



Title IV of the Act required a report to congress on the "fiasibility of 
providing Indian children with schools located near their horres. This report 
has been conpleted. 
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The information v« have provided today is very limited and highlights only 
some of the cx>ncerns addressing Indian children and families Vfe believe 
that the Indian Child Welfare Act has made a different* in meeting the needs 
of Indian children m need of foster and out-of-home placements. Vfe are 
aware that the Cocmiittee staff has circulated to the tribes some draft bills 
to amend the Act. We did not receive tho^e drafts until just last week and 
therefore have not had time to review them. We would be most pleased to 
provide our written corments at a later date. 

This concludes my prepared statement. I will be happy to answer any 
questions the Conmittee might have. 
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AOOmON STATISTICS PUISUAirr TO THE 
INDIAN CHILD VELFARE ACT OF 1978 
F«iOH 1978 - 1986 



1978 



1979 



P80 



1981 



1982 



1983 



1984 



1985 



1986 



Alt 
Aliika 
Arttona 
CAllfornlt 
Colorado 
Florida 
Idaho 
Illlnota 
Indiana 
Iowa 
Kanaaa 
Maine 

Haaaachuaacca 

Hlchigan 
HlnaaaoCa 
Niaalailppi 
/fabraatca 
Nav Htxico 
*>tw York 

>rth Carolina 
jklahoaa 
Oragon 
South Dakota 
Taxaa 
Utah 

Virginia 
Washington 
H.aconain 
USroaiing 



20 
13 
1 
5 



36 



1 

45 
2 



1 

13 



46 


81 


84 


106 


92 


2 




1 


3 


2 


1 








1 


1 


3 


5 


2 


4 



10 

1 



12 

7 
1 
1 

4 

2 



19 

1 

1 
1 

22 



20 



12 

3 



12 



13 
3 



Data reflects number of adoption proceedings reported by states. 
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Solicitor 

United States Department 

of the Interior 
Washington, D.C. 20240 
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c- > 



:<ET 



*M**VW". D C 20SSO 



May 21, 1986 



Dear Ralph: 

This responds to your request that the Department of 
Tustice file an amicus brief in Colorado in the Interests of 
Ashley Ann Taylor . Case No. 845JV689, Dlv. 6, District Court, 
County of Arapahoe, Colorado. You specifically request that the 
United States assert that the paternal grandparents be given 
precedence over unrelated Indian foster parents in this adoption 
proceeding pursuant to section 105 of the Indian Child Welfare 
Act (ICWA), 25 U.S.C. f 1915. 



This case involves a twenty-one nontti old child, a 
member of the Choctaw Nation who was placed with foster parents 
on or about March 1, 1985. She has remained with those foster 
parents since that time* The foster parents and the paternal 
grandparents are seeking to adopt the child in this proceeding. 
The state court has ruled that it has concurrent Jurisdiction 
over this matter with the tribal court, but has maHo no determina- 
tion as to who the adoptive parents should be. A hearing in the 
natter is scheduled for May 26, 1986. 

Section 105(a) of the ICWA provides: 

In any adoptive placement of an Indian 
child under State law, a preference shall 
be given, in the abse'nce of good cause to 
che contrary, to a placement with (1) a 
De'!}ber of the child s extended family; 
!2; other members of the Indian child's 
tribe; or (3) other Indian families. 

23 U.S.C. 5 1915(a). The legislative history of section 105(a) 
of tza IC'/A Indicates Congress' Intent to "estobllsh a federal 
pcl.cv z:r.dz, where possible, an Indian child should remain In the 
lr.2\ 1"- ZMP ^ty" but not to preclude "the placement of an Im ' an 
chil-i Mt-i a non-Indian family." H.R. Rep. No. 1386, 95th Cong., 
2 J f-^'i. :3 a978). 
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The Bureau of Indian Affairs has Issued guidelines 



Interpreting tb- ICNA, Including section 1915(a). Those guidelines 
specifically diocuss what constitutes "good cause" to nodlfy the 
preferences set forth In section 1915(ay: 



F«3« Good Cause To Modify P ^ferences 

(a) For purposes of foster care, 
preadoptlve or adoptive placement, a deter- 
nlnatlon of good cause not to follow the order 
of preference set out above shall be based on 
one or nore of the following considerations: 

(I) The request of the biological parents 
or the child when the child Is of sufficient 

(II) The extraordinary physical or enotlonal 
needs of the child as established by test loony of 
a qualified expert witness. 

(ill) The unavailability of suitable 
families for placement af t r a diligent search has 
been completed for families meeting the preference 
criteria. 

(b) The burden of establishing the existence of 
good cause not to follow the order of preferences 
established In subsection (b) shall be on the party 

. urging thar the preference not be followed. 



Guidelines for State Courts; Indian Child Custody Proceedings, 
44 Fed. Reg. 67,583, 67,594 (Mov. 26, 1979). Nonetheless, a^ 
acknowledged in the introduction to the guidelines, this provision 
applying "good cause" to modify preferences, and the guidelines 
in general, are interpretative, not legislative, in nature, and 
not binding on the courts: 



Although the rulemaking procedures of the 
Administrative Procedure Act have been followed 
in develooing these guidelines, they are not 
published as regulations be'^ause they are not 
intended to have binding legislative effect. . 
If procedures different from those recommended 
in these guidelines ars adopted by a state, 
their adeouacy to protect rights guaranceed by 
the Act will have to be judged on their own 
merics . 



4- 7e-, R^Z' 67,5.^A ^^ov. 25. 1979). The guideline on "good cause" 
13 claarly incaro reca- ive because the ICWA does not expressly 
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Secretary the responsibility to Interpret the 
2nrM^2^ language of section 105. As acknowledged by the intro- 
duction to the guidelines. "lp)rimary responsibility for inJerr 

• ; • ^""8uage in the Act [which does not lie with the 
cases!°'"id/"" "'"^ ^^^"^ Indiiii child witody 

leeialatlvS**'^^^."*? guidelines are merely interpretative and not 
tlrrirftilV «%=°P=l"de that this case does not ierit the ODious 
El^i^i'^f ""^""^ States. The language of aectioF^K?^ (, ) 

n If^*""" ^i'l* ""Ple diicrition to modify 

the preferences set forth there as long as "good cause" is shown 

the coSrt'»S' h 8""^^^"" ?5 "8°°^ are not binding'on 

the court and therefore provide no legal basis for us to areup thi 
awarding custody to the Foster parenci is incorrect 2." milter 

?Lt^;i ^^^l^"^^'.'*^""^ °^ ICWA expressly provides 

that placement of an Indian child with a non-lSdian family" !« 

Moreover, the scaie court has recognized 

hpfL™ iJ'^^tifP?^^" " "^'^^'^ """J «e have no rej.sln to 

believe it will ignore the Act when in makes its adoption 
determination. Finally, we fail tr recognize a significant 
federal interest that would be implicated by the state court" 
adoption determination in this case. ^ " * 

nor „i» be advised that our decision at this time does 

ShoulS a .^^^^"f^ ^Sjiicus participation at the ,ppell«l lew) 
ahould a strictly legal Issue arise as a result of the trial 

ouTatLnlioT ' *PP'"i-" "ringing this"atter ,o 




Assistant Attorney General 

Land ani Natural Resourcea Division 
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Mr, Chairman, Members of the COMMiTTtE: 

I AM PLEASED TO APPEAR HERE TODAY TO DISCUSS IMFLEMENTATION OF 

THF Indian Child Welfare Act and how the Department of health and 
Human Services has coordinated activities with the Bureau of 
Indian Affairs (BIA) to assist in achieving the goals of the 

Act. I AM HERE REPRESENTING THE CHILDREN'S BUREAU WHICH IS 
LOCATED IN THE ADMINISTRATION FOR CHILDREN, YOUTH AND FAMILIES, 

(ACYF) IN THE Office of Human Development Services (HDS) in the 
Department of Health and human Services (HHS), The Children's 
Bureau administers the Child 'Welfare Services program under title 
IV-B of th: Social Security Act and has a longstanding interest 
IN child we- fare services for Indian children and their families. 

The Indian Child WelFArl Act of 1978 is the Exr'^ESSiON of this 
Nation's policy to protect the best interests of Indian children 
and to promote the 3tability and security of indian families. it 
established standards governing the removal of indian children 
from their families, encouraged the placement of such children in 
foster or adoptive homes which reflect the unique values of 
Indian culture, and held that no adoption of Indian children 
would be legal unlers a tribal court concurs. we fully support 
the law's emphabis on tribal jurisdiction over indian child 
welfare matters and these efforts to preserve the child's 
cultural heritage. 
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Our support for the Act and its goals has been demonstrated in a 

NUMBER OF WAYS. MOST NOTABLY, WE HAVE FACILITATED AGREEMENTS 

BETWEEN States and tndian Tribes and have undertaken several 

JOINT projects with THE BUREAU OF INDIAN AFFAIRS, In ADDITION, 
WE HAVE USED HDS DISCRETIONA:? Y GRANT FUNDS TO PROVIDE SEED MONEY 
AND TRAINING FOR INDIANS WORKING IN THE CHILD WELFARE FIELD. 

These contributions, in turn, are perhaps best seen in the 

CONTEXT OF THE LARGER ROLE THAT THE CHILDREN'S BUREAU KAYS IN 
PROVIDING SERVICES TO ALL CHILDREN. 

Child Welfare Services > title TV-B of the Social Security Act 
Many of THt principles of the Indian Child Welfare Act are 

SIMILAR TO THfc REQUIREMENTS OF THE ADOPTION ASSISTANCE AND CHILD 

W'iLFARE Act of 1080 (P.L. 96-272). This landmark legislation 

ESTABLISHED A NEW FOSTER CAR3 AND ADOPTION ASSISTANCE PROGRAM 
UNDER TITLE iV't OF THE SOCIAL SECURITY ACT AND MODIFIED THE 

Title IV-B Child Welfare Services program to improve protections 
and services for children. 

The goals of P.L. 96 272 and the goals of the Department in 
administering this legislation are: 

0 Prevention of unnecessary separation of -he child from 
THE parents; 
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0 Improved quality of care and services to children and 
their families, and 

0 Permanent homes for children through reunification with 
their parents or through adoption. 

Our philosophy is that, if possible » '.l children should stay 

WITH THEIR parents; IF THEY ARE ALREADY IN FOSTER CARE, THEY 
should re reunited UITH their parents; if CHILDREN CANNOT STAY 
WITH OR BE RETURNCj TO THEIR PARENTS, THEY SHOULD BE ADOPTED. 

Therefore, in Rt^ENT years, we have put major emphasis on the 

PROVISION OF family-based SERVICES TO PREVENT FOSTER CARE, PROMPT 

reunification of children who are in foster care, and the 
adoption of children with special needs. 

Under P.L. :;6-272 the Secretary of Health and Human Services 
makes grants to states for child welfare services and may provide 
direct funding for child welfare services fo indian tribes. 
Tribal grmNTS were first awarded in 1983. In 1987, 35 Indian 
Tribal organizations received grants totalling S432,679 under 
Section 428 of the Social Security Act. 
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to be eliaible for funding* a federally recognized tribe must be 

DELIVERING CHILD WELFARE SERVICES UNDER AN INDIAN SELF-DETERMI- 

NATION Act contract wrH the BIA and must develop a Child Welfare 
Services Plan through joint planning with HDS/CB staff. Joint 

PLANNING* which IS REQUIRED BY THE LAW* MEANS TRIBAL AND FEDERAL 

review and analysis of the tribe 's current child welfare services 
program* analysis of the service needs of children and their 
fahilies* identification of unmet service needs to be addressed 
in a plan for program improvement* and development of goals and 
objectives to achieve those improvements. acyf regional office 
staff have met on an annual basis with indian tribes to carry out 
joint planning. 

We believe that the planning effort is a worthwhile undertaking 

BECAUSE IT GIVES THE TRIBES THE LEADERSHIP ROLE IN ASSESSING 
THEIR NEEDS AND DEVELOPING SUITABLE RESOURCES. WITH THE TRIBE'S 
CONCURRENCE JOINT PLANNING ALSO OFFERS THE OPPORTUNITY TO INCLUDE 

BOTH THE State and the BIA in the planning process and provides a 

FRAMEWORK FOn COOPERATIVE AGREEMENTS CONCE .JNG THE PROVISION OF 
THESE SERVICES. 
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Tribal-State Agreements 

The provision of services to Indian children and families, 
particularly children and families on reservations, varies 

DEPENDING ON RELATIONSHIPS BETWEEN THE TRIBES AND THE bTATE . In 

SOME States, there are excellent working relationships with joint 

PLANNING AND INDIAN TRIBAL INVOLVEMENT IN FUNDING DECISIONS. IN 

OTHER States, however, Tribal-State relations tend to be 

PROBLEMATIC. ThE PROBLEM OF DIVIDED OR UNCERTAIN LEGAL 
jurisdiction and RESPONSIBILITY FOR INTERVENTION AND PROVISION 
OF SERVICES HAS LONG BEEN RECOGNIZED. OnE SOLUTION P!^OPOSED HAS 
BEEN THE DEVELOPMENT OF TRIBAL-StATE AGREEMENTS ON INDIAN CHILD 
WELFARE ISSUES SPELLING OUT STATE AND TRIBAL RESPONSIBILITY FOR 

action and funding. 

Past agreements were supported by both ACYF and the 
Administration for Native Americans (ANA) but tended to be narrow 

IN SCOPE — FOR INSTANCE, AN AGREEMENT THAT THE STATE WOULD 

CONTRACT WITH THE TRIBE TO DEVELOP AND MAINTAIN NATIVE AMERICAN 

FOSTER HOMES ON ThE RESERVATION. A STATE COULD HAVE A DIFFERENT 
AGREEMENT WITH EACH OF THE TRIBES IN THE STATE. 



108 



Page 6 

Recently however, the mherican Association of Indian Affairs has 
worked with the state of washington and an association of 
Washington Tribes to dzvelop a comprehensive agreement* covering 

ALL ASPECTS OF INDIAN ChILD WELFARE AND DEFINING RESPONSIBILITIES 
AND PROCEDURES IN ALL CIRCUMSTANCES. ThIS AGREEMENT HAS NOW BEEN 

signed by the state and almost all of the 26 washington tribes* 
This winter, ACYF will sponsor \ meeting with representatwes 
FROM THE American AssociATiorroF Indian Affairs, the State of 
Washington Indian desk, and the Tribal association to present 
information on the development and implementation of this 
agrecment. the meeting will bring 'together ana, acyf, bia, 
Congressional staff and Native American organizations. It is 

HOPED that this AGREEMENT WILL SERVE AS A MODEL FOR OTHER STATES 

AND Tribal associations. 
Joint Study 

In a number of other Indian child welfare areas HDS and BIA have 
engaged in collaborative efforts to improve services to indian 

CHILDREN. For EXAMPLE, IN SEPTEMBER 19R5, ACYF AND BIA JOINTLY 
CONTRACTED FOR A STUDY OF THE PREVALENCE OF INDIAN CHILDREN IN 
SUBSTITUTE OR FOSTER CARE. THE STUDY ALSO EXAMINED THE 
IMPLEMENTATION OF THE INDIAN ChILD WELFARE ACT AND RELEVANT 
PORTIONS OF P.L. 9G-272 AS THEY AFFECT INDIAN CHILDREN AND 

FAMILIES. This is the first systematic national examination of 
.HE effects of the Indian Child Welfare Act. 
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The purpose of the study was to determine the number of Indian 

CHILDREN IN SUBSTITUTE OR FOSTER CARE ACROSS THE COUNTRY AND TO 
OBTAIN DATA ABOUT THEIR PLACEMENTS AND CASE GOALS. ThE STUDY WAS 
ALSO DESIGNED TO LEARN HOW STATES, TRIBES AND BIA AGENCIES ARE 
WORKING TOGETHER IN AH EFFORT TO COMPLY WITH THE LEGISLATION, AND 
TO DETERMINE WHAT SUCCESSES AND PROBLEMS ARE AFFECTING ITS 
IMPLEMENTATION. 

Data collection for the study was recently completed. A high 

RETURN RATE FOR THE SURVEY WAS ACHIEVED. PRELIMINARY FINDINGS 
INDICATE THERE WERE APPROXIMATELY 9,123 INDIAN CHILDREN IN 
SUBSTITUTE CARE IN 198G. ThE FINAL STUDY REPORT IS EXPECTED TO 
BE AVAILABLE BY JANUARY 1988. 

Other examples of collaborative efforts between ACYF and BIA 

INCLUDE 

0 BIA PARTICIPATES IN TWO ACYF ADVISORY BOARDS WHICH ARE 
APPOINTED BY THE SECRETARY OF HHS: THE NATIONAL ADVISORY 

Board on Child Abuse and Neglect and the Advisory 
Committee oh Foster Care and Adoption Information. 

0 BIA STAFF HAVE BEL < DETAILED TO HDS TO WORK ON INDIAN 
CHILD WELFARE ISSUES. 
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0 FOR SEVERAL YEARS, BIA STAFF KAVC SERVED ON HDS GRANT 
REVIEW PANELS AND HDS STAFF HAVE SERVED ON BIA GRANT 
REVIEW PANELS IN THE AREA OF INDIAN CHILD WELFARE 
SERVICES. 

0 The Children's Bureau participated as a member of the BIA 
Task Force on Child Abuse and Neglect which advised BIA 
in its development and implementation of local child 
Protection Teams. 

One outcome of this interagency collaboration has been a formal 
interagency agreement under which hhs transferred s200,000 of fy 
1987 child abuse prevention funds to the bia to be used on two 
reservations with special problems of child sexual abuse. 

DISCRETIONARY GRANT PROGRAM 

From 1985 to 1987, HDS has funded approximately GG discretionary 
grants totalling over s4 million to address a wide variety of 
Indian child welfre issues. Some projects were focused on 
developing cooperation between states and indian tribes oh child 
welfare issues. other projects were focused on prevention of 
out-of-homp placements and improving child protective services on 
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Indian reservations. Other grants provide training for Indian 

STUDENTS INTERESTED IN WORKING IN CHILD WELFARE SERVICES AND FOR 

Indian practitioners already working in the area. Still other 
projects were designed to help resolve problems with chemical 
dependency, school drop-outs, and runaways. 

These HDS discretionary grants, it must be emphasized, are for 

DEVELOPMENTAL PURPOSES ONLY. GRANTS MADE BY BIA UNDER THE INDIAN 

Child Welfare Act are designed to fund direct service delivery. 
The discretionary grants made by HDS complement BIA efforts by 
providing seed money for future improvements in services. 

In closing, the Department actively supports the Indian Child 
Welfare Act and the principles it embodies regarding the 
prevention of family separation; the promotion of family 
reunification; and the central role of Indian Tribes in deciding 
these issues. 

Although we have not yet completed our analysis of the draft bill 
proposed by the Association on American Indian Affairs, we 

APPRECIATE THE OPPORTUNITY TO COMMENT ON DRAFT LEGISLATION 
AFFECTING THE DEPARTMENT OF HEALTH AND HUMAN SERVICES. 

Mr. Chairman, that concludes my prepared remarks and now I would 

BE HAPPY TO RESPOND TO ANY QUESTIONS THAT YOU OR OTHER MEMBERS OF 

THE Committee may have. 
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STATEMENT OF MICHELLE PENOZIEQUAH AGUILAR. EXECUTIVE DIRECTOR OF 
THE GOVERNORS OFFICE OF INDIAN AFFAIRS. STATE OF WASHINGTON 

Honorable Senators and staff of the Select CooBittee; thank 
you for allowing me to testify. My name is Michelle Penoziequah 
Aguilar, I am the Executive Director of the Governor *s Office of 
Indian Affairs for the State of Washington. I also serve as a 
board oenber of the Indian Child Welfare Advisory Committee for 
the Affiliated Tribes of Northwest Indians and as a founding 
board member of Northwest Indian Child Welfare Association. My 
academic background is in human services and public 
administration. Prior to my current position I served ae the 
Indian Child Welfare Program Director for The Suquamish Tribe, 
This is the second Indian Child Welfare oversight hearing at 
which I have testified. 

As with any legislation, through the implementation process, 
areas of unclear language, jurisdiction, procedural difficulties, 
and misinterpretation of intent are discovered. Over the years 
some of the problems in the act have become tremendous barriers 
to implementation and operation of child welfare services both by 
tribal and state programs. These barriers and misunderstandings 
as to the intent of certain passages in the legislation has in 
some cases prevented a cooperative mode of operation aid service 
provision betwe ,n the state and the tribes. This in turn has 
hurt children and families. 

Approximately four years ago tribal social workers in this 
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state fot together to discusB their frustration in trying to 
overcone these barriers and provide appropriate Indian child 
welfare services as intended by the act. Af ser approximately one 
year a draft tribal/state agreeaent had been developed that could 
be presented to the state for negotiation between the 
governments . This draft agreement outlined the problems that 
existed on both the federal level and the etate level and offered 
procedural solutions to the difficulties in service provision for 
all parties. Involved in the two and one half year negotiation 
process were representatives from the Bureau of Indian Affairs, 



Departr'nt of Social and Health Services (DSHS) Division of 
Children and Family Services, DSHS Office of Indian Affairs, DSHS 
Legislative and Community Relatione, the state Attorney General's 
Office, and the Governor's Office of Indian Affairs. This 
agreement is considered tc be the most comprehensive tribal/state 
agreement in the nation. 

Jule Sugarman, Secretary, Department of Social and Health 
Services, said " This agreement represents a most significant and 
impressive partnership which I fully support. This agency is 
committed to the terms, conditions and obligations contained in 
the agreement . " 

This agreement will serve as a blueprint for the development 
of policy, local agreements, training, and other necessary 



Washington State Indian tribes and their legal 
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activitieB to be undertaken Jointly by the tribes and DSHS. 
ABOng the principles and concepts mutually agreed upon are: 

- DSHS recognizes the jurisdiction of tribal governments over 
Indian child welfare matters . 

- DSHS will utilize the prevailing social and cultural standards 
of Indian tribes -nd will involve tribal social services in 
all phases of placement services to Indian children. 

- DSHS agrees to purchase child welfare services and social 
eervices by contract from tribes. 

- DSHS agrees to provide pertinent Indian child welfare training 
to its staff serving Indian children 

- DSHS will provide notice of all state court proceedings 
regarding Indian children to parents, Indian custodians, 
tribal representatives. Bureau of Indian Affairs, when 
necessary, and extended family members. 

- DSHS will enter into agreements with tribes for the delivery 
of Child Protective Services on reservations. 

The outcome of the negotiation process and the agreement is 

nanyfold. It created a strong working relationship with the 

state and tribes, it created legislation that brought the state 

into compliance with the Act, it began a process to develop an 

Indian child welfare compliance audit cooperatively with the BTA, 

The Affiliated Tribes, and with the states of Oregon and 

Washington. It also made the involved state agencies very aware 

of the need for amendments to the act and x >r appropriate levels 

of non competitive funding for tribal Indian child welfare 

programs . 
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This state is doing everything it can under very tight 
financial constraints to assist the tribes in providing 
culturally sensitive services to their children and fanilies 
through tribal prograns. This assistance is very Biniaal. I as 
here to implore you to consider putting a priority on the 
development of a bill that would address the specific areas of 
the act that need amending. I've included a copy of the 
tribal/state agreement, concurrent Jurisdiction and exclusive 
Jurisdiction, as well as a copy of second substitute house bill 
number 480 (the legislation referred to earlier in this 
document). As you will notice when reading the agreement, it 
gees beyond the Act to meet what the state and tribes felt was 
the intent of the act. It was important to develop this 
agreement to meet the needs of Indian children and families that 
the act does not address or where intent was not clear. The 
state of Washington would be glad to comment on a bill and assist 
in any other way we could. 
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Hr. chairMn and Couittee arabere. Thank you tor Inviting 
us to testify before this Cowolttee. The Senate Select Committee 
on Indian Affairs has played a vital role In enacting legislation 
to protect Indian children and families. He are pleased to see 
thet the Committee has a continuing interest In this Important 
Issus. 

The Association on American Indian Affairs, inc. (AAIA) Is a 
national non-profit citizens' organization headquartered In New 
Yc-k city and dedicated to the preservation and enhancement of 
the rights and culture of American Indians and Alaska Natives. 
The policies of the Association are formulated by a Board of 
Directors, a majority of whom are Native Americana. The 
Association began Its active Involvement In Indian child welfare 
Issues In 1967 and for many years was the only national 
organization active In confronting the crisis In Indian child 
welfare. AAIA studies were prominently mentioned In committee 
reports pertaining to the enactment of the Indian child welfare 
Act and. at the invitation of Congress. AAIA was closely involved 
in the preparation of the Act. He continue to work with crlbes 
in implementing the Act including the negotiation of tribal-state 
agreements and legal assistance in contested cases. 

This testimony is presented in support of legislotion 
amending the Indian Child Helfare Act to strengthen and clarify 
the Act and legislation providing fo" direct federal funding to 
tribes from generally applicable Federal grant programs targeted 
to social services programs — specifically the Title XX Social 
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S«rvic«s Block Orant. Titles IV-fi and IV-E of the Social Security 
Act and the Alcohol. Mental Health and Drug Abuse Block Grant. 

Th« Indian Child Welfare Act was landaark legislation. The 
Act was a response to widespread evidence that abusive child 
welfare practices had caused thousands of Indian children to be 
wrongfully separated from their faailies. usually to be placed in 
non-Indian households or institutions. The essential role of 
tribes in ensuring the well-being of their children was a 
cornerstone of the Act. 

The Act has provided vital protections to Indian children, 
faailies and tribes. It has formalized the authority and role of 
tribes in the Indian child welfare procw^s. it has forced 
greater efforts and more painstaking anai'^*sis by agencies and 
courts before removing Indian children from their hones. It has 
provided procedural protections to faailies and tribes to prevent 
arbitrary removals of children. It has required recognition by 
agencies and courts alike that an Indian child has a vital 
interest In retaining a connection with his or her Indian 
heritage . 

Nonetheless, our work in the field and continual contact 
with Individuals involved in all levelt of Indian child welfare 
has revealed to us that there are a number of obstacles which 
prevent Indian people from fully realizing the benefits of the 
Indian Child Welfare Act. Foremost among the obstacles to 
success ha& been the lack of adequate funding for tribal social 
services programs. These programs are best suited to provide 
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••rviCM to lndi«n children and In the beet poeltlon to eneure 
th^t ell public end prlvete egenclee Involved with the chll<^ren 
coeply Hlth the Act. Adequetely funded tribal progreae — for 
example thoee trlbee thet heve received Title XX funding through 
a contract with the State — havr the capacity to provide 
vervlcee to Indian coaaunltlee In an efficient and culturally 
een&ltlve Banner. Yet the only reeource available to many trlbee 
le the Inadequately funded and competitive icWA Title II grant 
which haa been erMtrarlly and erretlcelly edalnletered oy the 
Bureau of Indian Affaire. 

Anot^ obetacle to the full and effective lapleaentetion of 
the Indian Child Welfare Act has been the uneven Implementation 
of the Act by etate agencies and courts. Agencies and courts 
that iKve not sympathetic to the Acfe goals have sometimes 
clrcumecrlbed or circumvented t^e Act. Stralnec and narrow 
readings of Ite provisions have Halted the scope and protections 
of the Act far more than Congress Intended. In addition, 
cxpevlence with the Act has revealed Issues that were not 
considered In 1978 and which could beneficially be addressed 
legislatively. 

After continually being confronted by these problems In our 
work, we commenced a process to develop legislative 
recommendations to rectify these problems. AAIA Informally 
surveyed dozens of people by phone, held meetings and gave 
eemlnare o.* Indian child welfare — leading to substantial 
contact with social workers, attorneys and others involved In 
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Indian child welfare. We carefully reviewed case law and 
publications relating to the Act and the transcripts of 1984 and 
1986 Congressional oversight hearings. Based upon these contacts 
and analyses, we drafted legislative proposals and circulated 
them to many persons known to the Association throughout Indian 
country who have had a long time involvement in Indian child 
welfare. The attached bills incorporate comments made by those 
individuals to whom the proposals were sent. 

The bills are currently structured as two separate bills, 
but they are interrelated and could be combined. One bill amends 
the Indian Child Welfare Act. The other proposes a long-term 
'iolution to the Indian social services funding problem by 
providing for tribal set-asides in a number of social services 
programs currently targeted toward states. Both bills recognize 
that the best, most culturally sensitive mechanism for protecting 
Indian families and children is a strengthened tribe — one with 
«i^iequate authority, input and resources to provide the types oC 
services and oversight, and, where appropriate, advocacy that are 
needed by Indian children and families. juch an approach is 
consistent with the overriding principle of Indian self- 
determination which rightfully informs the actions of Congress in 
the field of Indian affairs. 

The substance of the proposals can be summarized as follows: 

The Indian Child Welfare Act Amendments of 1987 

This p* oposal amends the Indian Child Welfare Act to clarify 

4 
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«nd expand the Act. The ««jor goals of the aaendaenta are as 

follows: 

1. Clarify and expand coverage of the Act. 

- all children enrolled or eligible for enrollment are 
covered by th« Act; previous living in an Indian 
environment is not a "equireaent of the Act 

- putative fathers need not take formal legal action to 
acknowledge paternity 

- expand the Act to provide coverage to Canadian Indian 
children for the purposes of notice, burdens of proof 
and placements, but not for purposes of Jurisdiction 

2. Increase tribal Involvement and control 

- clarify transfer provisions by defining what 
constitutes good cause not to transfer 

- clarify that all tribes have exclusive jurisdiction 
over children domiciled or resident on the 
reservation 

- clarify that tribal ly-licensecf foster care homes are 
eligible for Title IV-E foster care payments 

- expand requirements for involvement of tribal social 
services programs in any case where continued state 
involvement with an Indian child is expected, 
including a requirement that such services and other 
tribal resources be brought to bear before removal of 
a child, except in emergency circumstances 

3. Keep families intact whenever possible 
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- requirement that tribal services be utilized (see 
above) 

- appointed counsel for families in administrative 
proceedings 

- testimony from culturally sensitive expert witnesses 
as a prerf^quisite to removal of a child 

- additional safeguards to ensure that all consents to 
out-of'hcme placements are truly voluntary 

- make explicit the requirement that the natural family 
receive notice if an adoptive placement fails 

Placement of children who must be placed with the 
••xtended family, other tribal members or other Indian 
families whenever possible 

- make placement preferences mandatory, except for 
explicit instances where alternative placements would 
be permitted 

^ extended family provided with greater rights to 
intervene in proceedings and to challenge prior 
placements not in accordance with placement 
preferences 

Fairer and quicker proceedings 

increased access to federal courts 

- requirement that proceedings be expedited 
Compliance monitoring mechanisms 

- creation of area-based Indian child welfare 
committees 
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- requirement that private agencies be requited to 
comply with the icwA •» a condition of continued 
licensure 

- Inclusion of ICWA compliance In Title XX audits of 
state programs 

7. Improvement of Title II grant process 

- programs In accordance with tribal priorities 

- review by non-Pederal employees chosen In 
consultation with tribes 

8. Better recordkeeping and Increased access to records 



The Indian Scclal Service fc<t«i«»«« re Act of laa? 

This proposal provides for a tribal set-aside — determined 
by a formula which takes Into account the Indian population on oi 
near the reservation (as modified to deal with the special 
circumstances In Oklahoma and Alaska) and poverty levels of the 
population — In the following programs: 

1. Title XX Social Services Block Grant 

2. Title iv-B Child Welfare Services 

3. Alcohol, Mental Health and Drug Abuse Block Grant 

The proposal also provides Title iv-E funding for trabally- 
licensed foster homes. 

Consolidation of programs and formation of tribal 
consortiums would be permitted. 

At current funding levels, the formulas would dictate a 
tribal set-aside of approximately $30-40 mllllon/year . An 
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additional undeterailned amount would be available for Title IV-E 
foster payaents. 

Thank you once again for Inviting us to testify at this 
hearing. Attached as appendices are the full texts of AAIA*s 
proposals, explanatory sunnarles and revenue estimates. 
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APPENDIX A 



INDIAN CHILD WELFARE ACT AMENDMENTS OF 1987 



[ ] - Deletions 
- Additions 

An Act to amend the Indian Child Welfare Act of 1978 and for 
other purposes. 

Be It enacted by th'^ Senate and House of Representatives of 
the United States of America In Congress assembled, 

^ TITLE I - INDIAN CHILD WELFARE ACT AMENDMENTS 

SEC. 101. Section 4 of the Indian Phlld Welfare Act (25 
U.S.C. 1903} is amended to read as follows — 

"SEC. 4. For the purposes of this Act# except as may be 
specifically provided otherwise — 

(1) ''child custody proceeding" shall mean and Include — 
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(I) "foster care pXaceaent** i^ich shall asan any 
adalnlstratlve. adjudicatory or dispositional action. 
Including a voluntary procesdlno under section loa of 
IMS hSli, [reaovlny] which aav result In the placeaent 
of an Indian child [froa its parent or Indian custodian 
for teaporary placeaent] in a foster hoae or 
institution^ group hoae or the hoae of a guardian or 
conservator [where the parent or Indian custodian 
cannot have the child returned upon deaand, but vrtiere 
parental rights have not been terainated]; 

(II) "termination of parental rights** which shall 
Bean any adjudicatory or dispositional action « 
includinff a voluntary proceeding under section 103 of 
tMo Act, which may result {resultiiH}] in the 
teraination of the parent-child relationship o£ the 
permanent removal of child froa the parent's 
custody ; 

(ill) ■*preadoptive placeaent" which shall mean the 
teaporary placeaent of an Indian child in a foster hoae 
or institution after the teraination of parental 
rights, but prior to or in lieu of adoptive placeaent; 
and 

(iv) "adoptive placeaent** which shall aean the 
peraanent placement of an Indian child for adoption, 

2 
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including any administrotive , adjudicatory or 
dispositional action or any voluntary proceeding under 
section 103 of this Act, whether the placement is made 
by a state agency or bx a private agency or 
individuals^ which may result [res^alting] in a final 
decree of adoption. 



Such term or terms shall include the placement of 
I ndian children from birth "o the age of majority 
including Indian children born out of wedlock. Such 
term or te'rms shall not include a placement based upon 
an act which, if committed by an adult, would be deemed 
a crime. Such terms shall also not include a placement 
based [or] upon an award of custody [in a divorce 
proceeding] to one of the parents in any proceeding 
involving a custody contest between the parents . All 
other proceedings involving family members which meet 
this definition are covered by this Act. 



(2) "domicile" shall be defined by the tribal law or 
custom of the Indian child's rribe, or in the absence of 
such law or custom, shall be defined as that place where a 
pers on maintains a residence with the intention of 
continuing such residence for an unlimited or indefinite 
period, and to which such person has the intention of 
returning whenever he 1^ absent , even for an extended 
period; 
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l{2)] ill "extended fanily member" shall be defined by 
the law or custom of the Indian child's tribe or, in the 
absence of such law or custom, shall be a person who has 
reached the age of eighteen and whOj. by blood or marriage^ 
is the Indian child's grandparent, aunt or uncle, brother 
or sister, brother-in-law or sister-in-law, niece or 
nephew, first or second cousin, or stepparent; 

((3)] (4) "Indian" means any person who is a member of 
an Indian tribe, (or who is an Alaska Native and a member 
of a Regional corporation as defined in section 71 
including an Alaska Native who is a member of any Alaska 
Native village as defined in section 3(c) of the Al&<ika 
Native claims Settlement Act (65 Stat. 666. 669), any 
person who is considered by an Indian tribe to be a part 
of its community^ or. for purposes of sections 107, any 
person who is seeking to determine eligibility for tribal 
aembershiD : 

((4)] (5) "Indian ch^ld" means any unmarried person who 
is under age eighteen and is (either] (a) a member of an 
Indian tribe or (b)' is eligible for membership in an 
Indian tribe (and is the biological child of a member of 
an Indian tribe] or (c) is considered by an Indian tribe 
to be part of its community. Any child who meets the 
criteria in clause (a) or (b) is covered by tnis Act 



4 





129 



regardless of whether the child has lived In Indian 
coiintrv, an Indian cultttral envlronaent or with an Indian 
parent ; 

((6)] 161 "Indian child tribe" means (a) the Indian 
tribe In which the Indian child Is a meicber or eligible 
for membership or (b) In the case of an Indian child who 
Is a member of or eligible for membership In more than one 
tribe, the Indian tribe with which the Indian child 
has the more significant contacts^ The tribe with 
the more significant contacts may designate as the Indian 
child's tribe another tribe In which the child Is a member 
or eligible for membership with the consent of that tribe; 

ii^)] (7) "Indian custodian" means any Indian person 
who has legal custody of an Indian child under tribal law 
or custom or under State law or, to [who] whom temporary 
physical care, custody, and control has been voluntarily 
transferred by the parent of such child whether through 
the tribe, state or a private placement ; 

ii^)} (8) "Indian organization" means any group, 
association, partnership, corporation, or other legal 
entity owned or controlled by Indians, or a majorit*/ of 
whose members are Indians; 

[(8)] (9) "Indian tribe" means any Indian tribe, band. 
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nation, or other organized group or community of Indians, 
recognized as eligible for the services provided to 
Indians by the Secretary because of their status as 
Indians, including any Alaska Native village as defined in 
section 3(c) of the Alaska Native claims Settlement Act 
(85 Stat. 666,669), as amended^ those tribes, bands. 
^^^9W S£ groups t;erminated since 1940^ «nd for the 
Purposes of sections lOUc) . 102, 103, 104, 105, 106, 
ISLl 110^ 111 §M 111 of this Act, those tribes, bands, 
fi^^^^"^ SL other organized groups that are recognized now 
2£ in the future by the Government gj^ Canada or any 
province or territory thereof ; 



((9)1 (;0) "parent" m^ans any biological parent or 
parents of an Indian child or any Indian person who has 
lawfully adopted an Indian child, including adoptions 
under tribal law or custom. It does not include, except 
tor the purposes of the notice provision of this Act, the 
unwed father where paternity has not been acknowledg^vd or 
established binder t^Hiai law or custom or under state law, 
for the Purposes of asserting parental rights under this 
A£t or State law^ paternity may be acknowledged or 
established at any time prior to final termination of such 
Elflfcts sanaer jUilfi Act or state law. ftS unwed father who 
hfifi openly proclaimed his paternity %o ^he mot her , 
extended family, community or tribe of ihe child or who 
has submitted a letter, statement or other documen t to the 
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courts • part y to the child custody proceeding or a 
representative ojJ any public entity. Including a child 
Placement or adoption agency licensed by the state, shall 
be deeaed to have acknowledged paternity for the purposes 
of this Act ; 

(11) "qualified expert witness" aeans (a) a aeaber of 
the Indian child's tribe who Is recognized by the tribal 
coawunltv as knowledgeable In tribal custoas mm thev 
pertain to fawllv organization and chlldrearlng practices, 
9L (b) a person having substantial experience In the 
delivery of child and family services to Indians, and 
extensive knowledge of prevailing ■ social and cultaral 
standards and chlldrearlng practices within the Indian 
child's tribe, or (c) a professional person having 
substantial education and experience In the area of his or 



her l specialty who has knowledge of prevailing social and 



cultural standards and chlldrearlng practices within the 



Indian child's tribe; 

((10)1 (12) "reservation" means Indian country as 
defined j^n section 1151 of Title 18. United States Code 
and any lands, not covered under such section, title to 
which Is either held by the United States In trust foi the 
benefit of any Indian tribe or Individual or held by any 
Indian tribe or individual subject to a restriction by the 
United States agalnsvt alienation; 
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llli id«nc«" ■hall tm daflned by xyol tribal law or 

S^S^ Ql Ihtt Indian chlld'a tribe, or 1q tl^e abaence of 

l£25 S£ cuatOM. ghall be defined £a a place o£ general 
•bode or a principal, actual dwelling place qx, ft 
continuing or lag ting nature; 

((11) J (14) "Secretary" aeana the Secretary of the 
Interior; and 

[(12)] (15) "tribal court" neans A court with 
jurladlctlon over child custody proceedings and which is 
either a court of Indian Offenses, a courc established and 
operated under the code or custom of an Indian tribe, or 
any other adainistrative body of a tribe which is vested 
with authority over child cue tody proceeding's. 

SBC. 102. Section 101 of the Indian Child Welfare Act (2S 
O.S.C. 1911) is aaended to read aa follows— 

"SBC. 101 (a) Notwithstanding anv other Federal law to the 
contrary, an [An] Indian tribe shall have Jurisdiction 
exclusive as to my State over any child custody proceeding 
involving an Indian child who resides or is doaiciled within 
the reservation oi such tribe, except where [such 
jurisdiction is] concurrent jurisdiction over voluntary child 
£k proceedings may be otherwiS'* vested in the State by 
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existing Federal law or where jurisdiction is otherwise 
vested in a state, pursuant to an aaree»ent entered into 
pursuant to section 109 of this Act , Where an Indian child 
is a ward of a tribal court, the Indian tribe shall retain 
exclasive Jurisdiction, notwithstanding the residence or 
dosicile of the child. 

(b) In any State court child custody proceeding (for the 
foster care placement of, or termination of parental rights 
to,] involving m Indian child not domiciled or residing 
within the reservation of the Indian child's tribe or in 
proceedings involving children domiciled or residing on the 
reservation where a state has assumed jurisdi*:tion pursuant 
to subsection (a) of this section. :he court, in the absence 
of [good cause] an agreement entered into under section 109 
of this Act to the contra y, shall transfer such proc»edins: 
to the jurisdiction of the tribe, absent [an] an unrevoked 
objection by either parent determined to be consistent with 
the purposes of this Act , upon the petition or reguest , 
orally or in writing, of either parent or the Indian 
custodian or the Indian child's tribe^ Provided that thjB 
court may deny such transfr* r of jurisdiction where the 
petitioner did not file the petition within a reasonable time 
after receiving notice of the hearin^ jid the proceed.* ng is 
at an advanced stage when the petition to transfer is filed 
or if the evidence neces8ar_y to decide the case cannot be 
presented in the tribal courv without undue h ardship to the 
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P*''^^^^ 9Ji ibfi dliS^^USS, ind that ha rdshif cannot be 
MAtAqated bx tYte ttAbal court. ProvAded further . That such 
transfer ahall be subject to declAnatAon by the t-rAbal court 
of such trAbs. 

(c) In any state court chAId custody proceedAng (for the 
foster care placenent of, or termAnatAon of parental rAghts 
to,] AnvolvAnq an IndAan chAld, the Indian custodAan of the 
chAl'^, ^ biological parent of XhS. child unless parental 
rlflhts Ijave J^gen previously teralnated and the Indian child's 
tribe shall have a right to Intervene at any point in the 
proceeding. Jije Indian custodian , the biological parent . 
excefit as provided above, and iije Indian child's tribe shall 
«i50 have a rlitht to Intervene In any administratis or 
jMdiclal proceeding under State law to review the foster 
care^ pyeadoptlve or adoptive placeaent of an IndAan child. 
Tfee Indian child's tribe My per»lt an Indian organization or 
otiier Indian tribe to Intervene In Its behalf. 

Ill Whenever a non-tribal social services agency determines 
ir.at an Indian child is An a dep endent or other condition 
tljat could lead to a foster care placement, oreadoptive 
placemen t or adoptive placement and which requires the 
continued involvement of ^ agency with ijie child for a 
fieriod In excess of 30 days, ^ agency shall send notice of 
the condition and a£ Initial steps taken to remedy it to 

the Indian child's tribe within seven days of the 
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determination. At this and an% subseouent stage of Its 
Involvement with an Indian chlld^ the agency shall, upon 
request, give the tribe full cooperation Including access to 
all files concerning the child. If the files contain 
confidential or private data> the agency may regulre 
execution of aji agreement with the tribe providing that the 
tribe shall maintain the data according to statutory 
provisions applicable to the data. 

''(d) 3 (e) The United States, every State, every territory or 
possession of the United States, and every Indian tribe shall 
give full faith and credit to the public acts, records, and 
Judicial proceedings of any Indian tribe applicable to Indian 
child custody proceedings to the same extent that such 
entities give full faith and credit to the public acts, 
records, and judicial proceedings of any other entity. 
Differences in practice an d procedure that do not affect the 
fundamenta l fairness of the proceeding shall not be cause to 
deny full faith and credit to a tribal judicial proceeding. " 

( f ) Nothing in thia section shall be construed to authorize 
a sti^t e to refuse to offer social services to Indians whether 
resident or domiciled on or off the reservation to the same 
extent that such State makes services avai lable to all of its 
citizens. 

SEC. 103. Section 102 of the Indian Child Welfare Act (25 
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U.S.C. 1912} is amended to read as follom— 

"SEC. 102(a) In any Involuntary child cm»todv proceeding * 
In a State court, where the court or xhs. Petitioner knows or 
h«s reason to know that an Indian child is Involved, the 
party seeklne the foster care, preadootlve or adopt ve 
placeaent of, or termination of parental rights to, an Indian 
chlJd, or which otherwise has Initiated v child custody 
proceeding, shall notify the parent^ [or] Indian custodian, 
II «nd the Indian child's tribe, by registered mall with 

return receipt requested, of the ptndlng proceedings^ [and] 
of their right of Intervention^ md of their rloht to 
petition or request xhS. court to transfer the rase to tribal 
cojirt^ Whenever an Indian child Is eligible for meabershlo 
In aore than ^jie tribe, each such tribe shall receive notice 
of the pending proceeding, if the Identity or location of 
the parent or Indian custodian i!nd the tribe cannot be 
determined after reasona ble ingulrv of tije parent , custodj iar 

£liild, such notice shall be igiven to the Secretary In 
like manner, who shall have fifteen days af ' .^r rocelpt to 
provloe the requisite notice to the parent or Indian 
custodian and the tribe. No lnvo3untarv siilld custody 
[foster care placement or termination of i*wrental rights] 
proceeding shall be held unt,l at least :ten] fifteen days 
after receipt of notice by the parent or Indian custodian and 
the tribe or until at least thirt y days after receipt of 
fto^^g^ 6X the Secretary. Provided, That th parent or indl-in 
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custodian or the tribe shall, upon request, be granted up to 
tifenty additional days to prepare for such proceeding. 
Provided further. That any request for appointed counsel , 
pursuant to subsection jbj , shall toll the running of 
applicable time periods until a determination is made as to 
the parent or Indian custodian's eliclbilitv for 
re_presentation^ unless the party request ina appointment of 
counsel waives such tolling. 

(b) In any case in which the court or, in the case of an 
sdminigtrative proceeding, the administrator of the state 
agency determines indigency, the parent or Indian custodian 
shall have the right to court-appointed counsel in any 
[removal, placement, or termination] child custody 
proceeding. The court may, in its discretion, appoint 
counsel for the child upon a finding that sucn appointment is 
in the best interest of the child. Where State law makes no 
provision for appointment of counsel in such proceedings, the 
court or state agency shall promptly no'clfy the Secretary 
upon appointment of counsel, and the Secretary, upon 
certification of the presiding judge or, where applicable , 
the administrator of the state agency , shall pay reasonable 
fees and expenses out of funds which may be appropriated 
pursuant to the Act ot November 2, 1921 (42 Stat. 208; 25 
U.S.C. 13 The Secretary shall also pay the reasonable fees 
and expenses of qualified expert witnesses retained on behalf 
of an indigent parent or Indian custodian. 
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(c) Bach party (to a foster care placeaent or teraination of 
parental rights] in any child custody proceeding xmder State 
law Involving an Indian child shall have the right to exaalne 
and copy all reports or other docuaents (filed with the 
court] upon which any testlaonv or decision with respect to 
such action aay be based. 

(d) Any party seeking to effect a foster care, preadoptive 
or adopti ve placement of. or teraination of parental rights 
to, an Indian child under State law shall satisfy the court 
that active ef forts^. i ncluding ex forts to involve the Indian 
child^a tribe, extended faailv and off-reservation Indian 
organizations, where applicable, have been aade to provide 
remedial aervices and rehabilitative programs designed to 
prevent the breakup of the Indi^.n family and that these 
efforts have proved unsur.cessful . In an^ case involving s 
non-tribal social services agency^ no foster care, 
preadoptive or adoptive placement proceeding shall be 
commenced until the requirement s of section loi(d) of this 
Act have been satisfied. 

(e) No foster care placement nay be ordered in such 
proceeding in the absence of a determination, supported by 
clear and convincing evidence, including testimony of 
qualified expert witnesses, that the [continued] custody of 
the child by the parent or Indian custodian is likely to 
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result in ••rious eaotional or physical daaage to the child. 
The Clear and gonvincina evidence and qualified exper± 
witnesses requlreMents shall apply to any and all findings 
which court Makes which are relevant tg Its determination 
as to the need for foster care, including the finding 
required bv subsection (d) gf this secfion, 

(f ) No temlnation of parental rights mmy be ordered in such 
proceeding in the absence of a detereination, supported by . 
evidence beyond a reasonable doubt, including testiaony of 
qualified expert witnesses, that the (continued] custody of 
the child by the parent or Indian custodian is likely to 
result in serioue eaotional or physical damage to the child. 
The beyond a reasonable doubt and qualified expert witnesses 
requl re-en ts shall apply to any and all findings whici the 
court makes which are relevant to its determination as to the • 
need to terminate parental rights, including the finding 
required bv subsection td) of this section. 

(q) Evidence that only shows the existence of communitjy or 
family poverty, crowda d or inadequate . ousinq, alcohol abuse, 
fir non-conforming social behav.or does not constitute clear 
and convlnclnq evidence or evidence beyond a reasonable doubt 
that custody by the parent or Indian custodian Is likely to 
result in serious emotional or physical damage to the child. 
22 'Aemt the burden of proof , the evidence must show the 
direct causal relationship between particular conditions and 
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tbft f»rt9^ •■otlonal QT phvlcal dMaae the child that Is 
UKf^Y tfi r»«mt. 

IkL NotwlthstandAno State law to tlur contrary, a iiTdoe 
BfiX •nter m order which will provide for continued contact 
between child and his or he£ parents, extended family gr 
tribe followin g the entry of an order of adoption, " 

SBC. 104. Section 103 of the Indian Child Welfare Act (25 
U.S.C. 1913) is amended to read as follows — 

"SEC. 103 (a) Ul Where any parent or Indian custodian 
voluntarily consents to a foster care placement^ [or to] 
termination of parental rights, gr adoption under state law. 
such consent shall not be valid unless executed in writing 
and recorded before a judge of [a court of competent 
jurisdiction] a tribal or State cour^ and accompanied by the 
presiding judge's certificate that the terms and consequences 
of the consent and the relev«int provisions of this Act 
were fully explained in detail and were fully understood by 
the parent or Indian custodian. Tne co-r; sr.a*. a* so certify 
that [either] the parent [or] and Indian custodian^ if anv^ 
fully understood the explanation in English or that it was 
interpreted into a language that the parent or Indian 
custodian understood. Any consent given prior to, or within 
ten days after, birth of the Indian child shall not bts valid, 
/in Indian parent or custodian may not waive any ot the 
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provlsAoM 2£ thi« ■•ctAon. 

ill least 6mvm prior mi^ Sf t> i court ProcBadAna to 
vlldate £ volttufrv consent . the consentlna parent shall 
notify the Indian child's tribe and the non-consent Ina 
P^r^nt , if any. isL realg^ered mall, return receipt requested. 
gt £he pending Proceeding, of their right to intervention, 
AQd 2i their right to petition o£ reoi^est the court to 
transfer the case %q tribal court. 

0> Consent to a foster care placement, termination of 
parental rights, preadoptlve placement or adoptive placement 
»ha^^ not be deemed abandonment of the child by the parent or 
Indian custodian. 

Hi The Secretary of Health and Human Services shall take 
appropriate action to ensure that all Indian Health Service 
personnel and consenting parents served by the Indian Health 
Service are informed of and comply with the Provisions of 
this section. 




(b) Any parent or Indian custodian may withdraw consent to a 
foster care placement under State law at any tlmc^ and, upon 
such withdrawal, the child shall be returned Immediate ly to 
the parent or Indian custodian unless returning the child to 
his ojr her parent or custodian would subject the child to a 
substantial and danger of serious physical harn> or 
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thr««t of mnch hunt. The pendency of an Involwtarv child 
custody Proceeding ahell not be grounds to rcfu^se to return 
the child to ths parent or Indian custodian* 

(c) In any voluntary proceeding for termination of parental 
rights to, or p^readoptlve or adoptive placeaent of, an Indian 
child, the consent of the parent or Indian custodian nay be 
wlthdraim for any reason at any tlM prior to the entry of a 
final decree of (termination or] adoption, (as the case say 
be,] and the child shall be laaedlatelv rbcurned to the 
parent or Indian custodian unless returning the child to his 
or her parent or custodian would subject the child to a 
substantial and laaedlate danger of serious Physical harm or 
threat of such harm. The Pendency of an Involuntary child 
custody Proceeding shall not be grounds to refuse to return 
the child to the pa. ent or Indian custodian. 

(d) After the entry of a final decree of adoption of an 
Indian child In any State court, the parent may withdraw 
consent thereto upon the grounds that consent was obtained 
through fraud or duress and may petition the court to vacate 
such decree. Upon a finding based upon a Preponderance of 
the evidence that such jonaent was obtained through fraud or 
duress, the court shall vacate such decree of adoption and 
return the child to the parent. Unless otherwise permitted 
under State law, no [No] adoption [which has been effective 
for at lea^'t two years] may be Ir vail da ted under the 
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provisions of this subssctlon uiil«8» the parent or Indian 
custodian has petitioned the court within two years of the 
Sn^I^ of a final decree adoption (otherwise peraitted 
under State law] • " 

SEC. 105. Section 104 of the Indian Child Welfare Act (25 
U.S.C. 1914) is amended to read as follows— 

"SEC. 104. ial Any Indian child who is the subject of any 
action for foster care, preadoptive or adoptive placement or 
terttination of parental rights under state law, any parent^ 
(orl any Indif ji custodian from «rtiose custody such child was 
removed and the Indian child's tribe may petition any court 
!£lth [of competent] Jurisdiction to invalidate such action 
upon a showing that such action violated any provision of 
sections lOl, 102, [and] 103^. 108 and 106 of this Act. The 
petition may include a demand that any subsequent child 
custody proceeding involving the same child be invalidated 
due to the violations which occurred in the earlier 
proceeding Any member oi iljft Indian child's extended family 
may intervene in a nror^^dlng brought under thi- ScC tlOii «iiiu 
may independently petition any federal . state or tribal court 
nXlh jurisdiction to invalidate such action upon a showing 
that such action violated any provision of section 105 of 
ihlSL A^t . Such a petition may be filed at any time, but not 
fiore than two years following the entry of a final decree of 
adoption. 
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Ibi Wotwltha tandlng any law to the contrary, a federal court 
have Jurisdiction for the purpogea of this section. A 
federal court shall also have habeas corpus jurisdiction over 
Indian child custody proceedings . 

l£i UESn the request of an^ party to the proceeding, the 
com^t g^^a^^ hear any petition under this section or any 
appeal from a decision terminating the parental rights of a 
PTcnt or Indian custodian on an expedited basis, " 

SEC. 106. Section 105 of the Indian Child Welfare Act (25 
U.S.C. 1915) Is amended to read as follows — 

"SEC. 106. (a) Except as provided in sections (c) and (d) 
fag^ow, [In] any adoptive placement of an Indian child under 
State law[. a preference] shall be [given. In the absence of 
good cause to the contrary, to a placement] made In 
accordance w th the following o rder of Placement — ( 1 ) a 
member of the child's extended family; (2) other members of 
the Indian child's tribe; or (3) other Indian families. 

(b) Any child accepted for foster care or preadoptive 
placement shall be placed (1) in the least restrictive 
setting which most approximates a family and [in which his 
special neads, if any, may be met. The child shall also be 
p'.aced] (2) within reasonable proximity to his or her home[ , 
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taking into account any special needs of the child]. Except 
as provided in subsections (c) and (d) below. [In] any foster 
care or preadoptive placement, [, a preference] shall be 
[given, in the absence of good cause to the contrary, to a 
placement] aade in accordance with the following order of 
placeaent — 

iX) a menber of the Indian child's extended family; 

(ii) a foster home licensed, approved, or specified by 
the Indian child's tribe; 

(iii) an Indian foster home licensed or approved by an 
authorized non-Indian licensing authority; or 

(iv) an institution for children approved by an Indian 
tribe or operated by an Indian organization which has a 
program suitable to meet the Indian child *s needs. 

i£i order of placement establiohed under subsection (a) 

2£ IM of this section shall not apply to ilie placement of an 
Indian child where ilj, iljfi child is of sufficient age and 
maturity and requests a different placement; (2) the child 
lias extraor dinary physical or emotional needs . a' established 
bx the testimony of expert witnesses, that cannot be met 
through a placement within the order of placement ; (3) there 
ia clear and convincing evidence^ including testimony of 
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qualified expert witnesses, that placement within the order 
of placement Is likely to result In serious emotional or 
Physical daaaoe to the child; or (4j suitable families within 
such order of placement are unavailable after a diligent 
search has been completed, as provided for In subsections ( f ) 
and (g) » for a family withi n the order of placements 

(d) [(c)] In the case of a placement under subsection (a) or 
(b) of this section. If the Indian child's tribe shall 
establish a different order of [preference] placement by 
resolution, the agency or court effecting the placement shall 
follow such order so long as^ In the case of a foster care or 
p readoptlve placement , the placement Is the least restrictive 
setting appropriate to the particular needs of the child, as 
provided In subsection (b) of this section. [Where 
appropriate] Whenever the placem&nt would be within one of 
the plact .ent categories (or one of thye exceptions In 
subsection (c) apply) , the preference of the Indian child or 
parent and a request that the parent 's Identity remain 
confidential shall be considered: Provided, That the [where 
a] cons *ntlng [parent] parent ' s [evidences a] desire for 
anonymity aha 11 not be grounds to fall to give notice to the 
Indian child's tribe or a non-consenting parent [ , the court 
or agency shall give weight to such desire in applying the 
preferences] , 

(e) [(d)] Notwithstanding any State law to the contrary, the 
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[The] at«ndards to be applied In meeting the [preference] 
Placement requirements of this sectl/in shall be the 
prevailing social and cultural standards of the IndJsa 
communl" • In which the parent or excended family resides or 
with which the parent or extended family members maintain ' 
social and cultural ties, if necessary to comply with thlf 
section, a State shall promulgate, Ijn consul tat loyi with the 
effected trlwes. separ&te state licensing standards for 
fo^^^r servicing Indian children and shall place Indian 

children In homes licensed or approved by the Indian chlld*s 
tribe or an Indian organization. 

ill [(e)] A record of each such placement, under State law, 
of an Indian child shall be maintained by the State In which 
the placement was made evidencing th*s ef f 'ts to comply with 
the order of [preference] placement specirled In this 
section. Such efforts must Include, at a minimum, contacti ng 
Che tribe prior to placement to datermlne It can identify 
placements within ^lie order of placement , notice to all 
extended family memb^s th-»t can be locate d through 
rsasonable Inc ^ ry of th^ parent . cxstodlan. child and Indian 
child's tribe, a search of alj. coi ty or state listings of 
available Indian homec and contact with local Indian 
organizations and nationally known Indian programs with 
available placement resources. [Such] The record of the 
■^^^^^'^ compliancfr efforts shall be made ^vaalable at any 
time upon the requ-ot of the Secretary or the Indian child 
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tribe. 



SEC. 107. Jectlon 106 of the InJian Ch^id Welfare Act (25 
U.S.C. 1916) is attended to read as follows — 

"SBC. 106. (a) Notwithstanding State law to the contrary, 
whenever a final decree ol adoption of an Indian child has 
been vacated or set aside or the adoptive [parents 
voluntarily consent to the termination of their] parent ' s 
parental rights to the child have been terminated, the public 
or private agency or individual seeking to piace the child, 
in accordance with th<* provisions of section 102 (a) , shall 
noti f V the biological parents , prior India n custodians and 
the Indian child's tribe of the pending placement 
proceedings, their right of intervention, their right to 
petition for a transfer of jurisdiction to the triba l court 
and the parent ' s or Indian custodian' s right to petition for 
return of custody. [a biological parent or prior Indian 
custodian may petition for return of custody and the] The 
court shall grant [such] the petition for return of custody 
of the parent or Indian custodian, as the cas may be , unless 
there is & showing, in a proceeding subject to (the 
provisions] subsections (e) and ( f ) of section 102 of this 
Act, that such return of custody is not in the best Inter e^^s 
of the child. Whenever an Indian child who has been adopted 
is later placed in foster care, the Indian child's tribe 
k§ notified and hav* the right to intervene in the 
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Proceeding. 

161 In •vnt that £^ c£ui rt finds that the child should 
nsl bfi r?tttrn»d is Itlfi bloloalcel parents o|: prior Indlen 
custodian. pAacewent shall be aade 1^ accordance with the 
fiCde£ o£ placeaent ^ section 1915. For the purposas of this 
sectlpft, extended faallv shall Include the ex tended fanllv of 
ih± biological parents or prior Indian custodl*"n. 

i£l [(b)] Whenever an Indian child Is removed froa a foster 
care home or Institution for the purpose of further foster 
care, pr««adoptlve, or adoptive placement, or when a review £f 
any st^ch placement Is scheduled, such placement shall be In 
accordance with the provisions of this Act, Including prior 
notice to the child's biological parents and prior Indian 
custodian . provided that their parental rights have not been 
terminated, ^jid ^hm Indian ch ild's tribe, except In tne case 
where an Indian child Is being returned to the parent or 
Indian custodian from whose custody :he child was originally 
removed . " 

SEC. 108. Section 107 of the Indian child Welfare Act (25 
O.S.C. 1917) Is amendea to read as follows— 

"SEC. 107. Upon application by an adopted Indian 
individual who has reanhed the age of eighteen [and who was 
the subject of an adoptive placement), In dian child's 
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tribe or tlie Indiaa child's adoptive rents, the court »#hlch 
entered the final decree^ through court records or rgcords 
subject to court order, shall Inforn such Individual ot the 
nases and tribal affiliation, 15 any, of the Individual's 
biological parents and granduarerits. 1J[ necessary , and 
provide {*uch other Information as may be necessiry to protect 
any rights flowing from the Individual's tribal 
relationship. " 

S£C. 109. Section 106 of the Indian Child Welfaj>e Act (25 
U.S.C. 1918) Is amended to read as follows— 

"SEC. 108. (a) Any Indian tribe which became subject to 
State concurrent jurisdiction over voluntary child custody 
proceedings pursuant to the provisions of the Act of August 
15. 1353 (67 Stat. 588), as ameMed by title IV of the Act of 
Anrl'. 11. 1968 (82 Stat. 73,78), or pursuant to any other 
Federal law, may reassume exclusive jurisdiction over all 
volur.tary child custody proceedings. Before any Indian tribe 
cay reassume exclusive jurisdiction over v oluntary Indian 
child custody proceedings, such tribe shall present to the 
Secretary for approval a petJ.tlc»n to reassume such 
Jurisdiction ';hlch Includes a suitable plan to exercise such 
jurisdiction. 

(b)(1) In considering the petition and feasibility of the 
pl&n of a tribe under subsection (a), ihe Secretary may 
consider, among other things: 
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(1) whether or not the tribe maintains a membership 
roll or alternative provision for clearly identifying 
the per<^ons tfho will be affected by the reassuaption of 
Jurisdiction by the tribe; 

(ii) the size of the reservation or forser reservation 
wHich Hill be affected by retrocession «nd reasswtion 
of Jurisdiction by the tribe, 

<iii) the population base of the tribe, or 
distribution of the population in homogenous communities 
or geographic areas; and 

(iv) the feasibility of the plan in cases of 
multi tribal occupation of a single reservation or 
gvographical area. 

(2) In those cases where the Secretary determines that full 
Jurisdiction [the Jurisdictional provisions of section 101(a) 
of this Act are] is not feasible, he is authorized to accept 
partial retrocession which will enable tribes to exercise 
(referral) exclusive Jurisdiction (as provided in section 
101(a)] over voluntary placements in limited community or 
geographical areas without regard for the reservation status. 

(c) If the Secretary approves any petition under subsection 
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(a), the Secretary shall publish notice of such approval in 
the Federal Register and shall notify the affected Stata or 
States of such approval. The Indian tribe concerned shall 
reassuae exclusive jurisdictl^.i over all voluntar y placements 
of children residing or domiciled on the reservation sixty 
days after publication in the Federal Register of notice of 
approval . 

(d) Assumption of jurisdiction under this section shall 
affect any action or proceeding over which a court has 
already assumed jurisdiction, except as may be provided 
pursuant to ary agreement under section 109 of this Act or as 
otherwise provide d in the notice of the Secretary . 

SEC, 110. Section ilO of the Indian Child Welfare Act (26 
U.S.C. 1920) is amended to read as follows — 

"SEC. 110. lal Where any petitioner in an Indian child 
custody proceeding before a State court has improperly 
removed the child from custody of the parent or Indian 
custodian or has improperly retained custody after a visit or 
other temporary relinquishment of custody, the court shall 
dec ine jurisdiction over such pecition and shall forthwith 
return the chi^d to his parent or Indian custodian unless 
returning the child to his parent or custodian would sub:]ect 
the child to a substantial and immediate danger or threat of 
such danger . 
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In any Insfnce where a child has been laproperlv 
reaoved or laproperlv retained any Indivldttal or entity, 
XhS. Parent or Indian custodian froa whoae cue tody the child 
M§« reaoved say petition any federal . state or tribal court 
with Jurladlctlon for return of jthe child In accordance with 
^hlS. section. Notwithstanding any law to the contrary, a 
federal court shall have Jurisdiction for the purposes of 
this section. 

SBC. 111. Section 112 of the Ind.^an child Welfare Act (25 
U.S.C. 1922) Is aaended to read as follows — 

" SEC. 112. ial Regardless of whether a child Is subject to 
5he exclusive jurisdiction of an I ndian tribe, nothing 
(NothlngJ In this title shai; be construed to prevent the 
eaergency removal of an Indian child who Is [a resident of or 
Is domiciled on a reservation, but temporarily] located off 
the reservation, from his parent or Indian c *todlan or the 
emergency placement of such child In a foster home or 
Institution, under applicable State law. In order to prevent 
Imminent physical damage or harm to the child. The State 
authority, official, or agency Involved shall Insure that the 
emergency removal or placement terminates Immediately when 
such removal or placement Is no longer necessary to prevent 
Imminent physical damage or ►larm to the child, (and shalJ 
expeditiously Initiate a child custody proceeding £3ubject to 
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th« provisions of this title, transfer the child to the 
Jurisdiction of the appropriate Indian tribe, or restore the 
child to the parent or Indian custodian, as may be 
appropriate. J »«herever possible, the child shall be placed 
within the order of placement provided for In section 105 of 
this Act. 

(b) No later than the time permitted by state law, and In no 
cvc later than three days (excluding Saturday. Sunday and 
^ggal holldavr foll owing the emergency removal . the state 
authority, agency or official must obtain a court order 
authorizing continued emergency physical custody . If 
the Indian child has not been restored to Its .>arent or 
Indian custodian within 10 days follcwlng the emergency 
removal . the state authority, agency or official , In the 
absence of an agreement pursuant to section 109 to ^he 
contrary, shall ( 1 ) conunence a state court proceeding for 
foster care placement If the chil d is not resident or 
domiciled on an Indian reservat' 22 and Is not a ward of the 
tribal court, or jJJ, transfer the child to the jurisdiction 
of the appropriate Indian tribe if the child is resident or 
do miciled on an Indian reservation or a ward of the tribal 
court. Notwithstanding the filing of a petition for a foster 
care placement of the child, the S tate agency, authority or 
official shal I contlrue active efforts to prevent the 
continued out-of -home placement of the child. No emergency 
custody order shall remain In force or In e ffect *or more 
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than thirty (30) days without a deteralnatlon thj 



appropriate court, in accordance with section 102(e) of this 
hSl in Uis case of a State court, that foster care placement 
of the child i£ appropriat e^ Provided that in case where 
ihe tlae requirements In section I02j[a]. do not permit a child 
custody proceeding to be held within 30 davs. the emergency 
custody order sax remain in force for a period not to exacted 
three days after the first possible date on which the 
proceedi ng may be held pursuant to sectlr:i 1 02(a) . 

SEC. 112. Title I of the Indian child Welfare Act (25 
*\S.C. 1901 et seq.) Is amended by adding at the end the 
following new section: 

IISEC^ ' Xil The Secretary shall establish Indian child 
Welfare committees consisting of not less than three persons 

**pJl area office . The committee s shg \ monitor 
compliance with this Act on ^ on-going basis. Appointments 
to the committees shall be made for a period of three years 
find shall be chosen from a list of n calnees furnished, from 
time to time, by Indian tribes and or<;anl2atlons. Eacn 
committee shall be broadly representatji ve of the diverse 
tribes located in Its area. 

ihl In licensing any private child p lacement agency, any 
•tate in which either (1) a Federally-recognized inc Ian tribe 
is located or i2^i there is an Indian population of r Dre than 
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10.000. shall Include conpllance with this Act bx the private 
agenc y as a condition of continued 1 i censure and shall 
annually audit such agencies to ensure that thev are in 
coapliance. The audit report shall be aade available upon 
the request of qe Secretary or any tribe , 



SEC. 113. Section 201 of the Indian Child Welfare Act (25 
U.S.C. 1931) is amended to read as follows — 

'*SEC. 201. (a) The Secretary shall [is authorized to] 
make grants to Indian tribes and organizations In the 
establishment and operation of Indian child and family 
service programs on or near reservations and in the 
preparation and implementation of child welfare codes. The 
objective of every Indian child and family service program 
shall be to prevent the breakup of Indian families and, in 
particular, to Insure that the permanent removal of an Indian 
child from the custody of his parent or Indian custodian 
shall be a last resort. Such child and family service 
programs^ in accordance with priorities established by the 
tribe, may include, but are not limited to — 

(1) a system for licensing or otherwise regulating 
Indian foster and adoptive homes; 

(2) the operation and maintenance of facilities for the 
counseljng and treatment of Indian families and for the 
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tenporary custody of Indian children; 

(3) family assistance, including hcae&aker end home 
cour^elors, day care, afterschool care, and employment, 
recreational activities, cultural and familv-enriching 
activities and respite care; 

(4) home improvement programs; 

(5) the employment of professional and other trained 
personnel to assist the tribal court in the disposition of 
domestic relations and child welfare matters; 

(6) education and training of Indians, including tribal 
court judges and staff, in iskills relating to child and 
family assistance and service programs; 

<7) a subsidy program under which Indian adoptive 
children may be provided support comparable to tnat for 
which they would be eligible as foster children, taking 
into account the approp^'iate State standards of support 
for maintenance and medical needs; and 

(6) Guidance, legal representation, and advice to Indian 
families and tribes involved in tribal, State, or Federal 
child custody proceedings. 
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(b) Funds appropriated for use by the Secrv^tary In 
accordance with this section may be utilized as non-Federal 
matching share In connection with funds provided under titles 
IV-B and XX of the Social Security Act or under any other 
Federal financial assistance programs which contribute to the 
purpose for which such funds are au^^horlzcd to be 
appropriated for use under this Act. The provision or 
possibility of assistance under this Act shall not be a bas'.s 
for the denial or reduction of any assistance otherwise* 
authorized under title iv-B and XX of the Social Security Ac. 
Ox «sny other federally assisted program. [For purposes of 
qualifying for assistance under a federally assisted 
program, licensing or approval of J Placements In footer or 
adoptive homes or Institutions licensed or approved by an 
Indian trlbe^ whether ilie homes are located on or off of the 
reservation, shall qualify for a ssistance under federally 
assisted programs , including the foster care and adoption 
assistance program provided for In title iv~E of social 
security Act 142 O.S.C. 670 et seo.) [be deemed equivalent to 
licensing or approval by a State). 

ici In lieu of ilifi requirements of subsections 10, 14 and ig 
of section 471 of ^Jje Social Security Act 142 O.S.C. 671 
llQl^ 1141 and (16) ) . Indian tribes may develop their own 
systems foster care licensing, development of case plans 
and case plan reviews consistent wit h tribal standards, so 
long as such systems are not contrary to ^ requirements of 
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this Act. 

Id) In determining eligibili ty for grants awarded pursuant 
to this section, the review process nust utilize Individuals 
selected in consultation with tribes and Indian 
organizations, who are not Federal employees and who have 
knowledge of Indian chlid welfare. Tribes in all areas of 
the country shall be eligible for grantc awarded pursuant to 
this section. 

SEC. 114. Section 202 of the Indian Child Welfare Act (25 
U.S.C. 1932) is amended > to read as follows — 

"SEC. 202. (a) The Secretary [is also authorized to] shall 
also make grants to Indian organizations to establish and 
operate off -reservation Indian child and family service 
programs which^, in a ccordance with priorities set by the 
Indian orqanizat ions^ may include, but are not limited to — 

(1) a system for regulating, maintaining, and supporting 
Indian foster and adoptive, homes, including a subsidy program 
under which Indian adoptive children may be provided support 
comparable to that for which they would be eligible as Indian 
foster children, taking into account the appropriate State 
standards of support for maintenance and medical needs; 

(2) the operation and maintenance of facilities and 
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services for counseling and treatment of Indian families and 
Indian foster and adoptive children; 

(3) family assistance, including homemaker and home 
counselors, day care, efterschool care, and employment, 
recreational activities, and respite care; and 

(4) guidance, legal representation, and advice to Indian 
families and Indian organizations involved in child custody 
proceedings. 

id) In determining eligibility for grants awarded pursuant 
12 ^hlP section, the review process must utilize individuals 
selected in consultation with tribes and Indian 
or g2>nizations . who are not Federal employees and who have 
knowledge of Indian child welfare, 

SEC. 115. Section 203 of the Indian Child Welfare Act (25 
U.S.C. 1933) is amended to read as follows — 

**SEC. 203. (a) In the establishment, operation and fundings 
of Indian child and family service programs, both on and off 
reservation, the Secretary [may] shal. enter into agreements 
with the Secretary of [Health, Education and Welfare] Health 
snd Human Services, and th^ ^-tter Secretary is hereby 
authorized and directed to use funds appropriated for similar 
programs of the Department of Health and Human Services for 
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such purpose, (Health, Education and Welfare: Provided, 
That authority to make payments pursuant to such agreements 
shall be effective only to the extent and in such amounts as 
may be provided in advance by appropriation Acts.] 

(b) (Funds for the purposes this /.ct may be appropriated 
pursuant to the provisions of the Act of November 2, 1921 (42 
Stat. 208), as amended.] Congress shell appropriate such 
sums as may be necessary to carry out the provisions and 
purpose? , of this Act . In addition. Congress .nay appropriate 
such sums as may be necessary to provid e Indian child welfare 

raining to Federal , state and tribal judges, court 
personnel , s ocial workers and child welfare workers , 
i nclud .>ng those e^<p loved by ag encies licensed b;^ a State* 

(c) Indirect and administrative costs relatin g to a ijrant 
awarded pursuant to this Title shall be paid out of Indian 
Contract Support funds . One hundred per centum ( lOOO of the 
sums appropriated by Ccngress to carry out the provisions and 
purposes of this Act shall be "a warded to tribes or Indi? >n 
organizations . " 

SEC. 116. Secti* ^ 301 of the Indian Child Welfare Act (25 
U.S.C. 1951) IS amended to read as follows — 

"SEC. 301 la; Any State court er.terlny a rir.al aecree or 
order in any Indian child adoptive placement after the date 
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of enactment of this Act shall provide the Secretary and the 
Indian child's tribe with a copy of such decree or order 
together with such r«ther information as may be necessary to 
show— 

(1) the name and tribal affiliation of the child; 
{2) tr* names and addresses of the biological parents; 
,3) the names and addresses of the adoptive parents; 
(4) the idc itity of any agency having files or 



M ^*ter than 120 days after enactment of this bill, the 
administrative body for e ach State court system shall 
designa^tg an individual or individuals who will be 
responsible for ensuring State court compliance with this 
Act . All information required by this subsection relating to 
decrees of adoption rateref after May 8^ 1979 shall be . 
compiled and forwarded to the Secretary and Indian child's 
tribe no later than January 1989. Where the court records 
contain an affidavit of the biological parent or parents that 
ti •ir identity remain confidential, the court shall include 
such affidavit with the other information. The Secretary 
shall insure that the confidentiality of such information is 
maintained and such information shall not be subject to the 



information relating to such adoptiVfs placeme t. 
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FreedoB of InforMtion Act (5 U.S.C. 552), as aaended. 

(h) Upon the request of the adopted Indian child over the 
age of eighteen, the adoptive or foster parents of rn Indian 
ch^ld, or an Indian tribe, the Secretary shall disclose 
such information as may be held by the Secretary Pursuant to 
subsection (a) of this section (necessary for the enrol ^ent 
of an] Indian child in the tribe in which the chi;d may 
eligible for enrollment or for determining any rights or 
benefits ^'^sociated with that membership]. Where the 
documents rel'^tlng to such child contain an affidavit from 
the biological parent or parents requesting (anonymity] that 
their identity remain confidential and the affidavit has not 
been revoked, the Secretary shall (certify] provide to the 
Indian child's tribe( , where the] such information (warrants, 
that] about the child's parentage and other circumstances of 
birth as recfui red by such tribe to determine (entitle] the 
(child] child's eligibility for (to ent .Iment] member^ Mfi 
under the criteria established by such tribe, 

(c) No later than January 15 of each year, the state social 
services agency shall compile and submit to the Secretary a 
Hat of all Indian children in foster care, pre ^optive or 
adoptive placement as of December 31 of the previous v« «ar . 
The list sha? \ include the name >f the Indian child's trib e. 
the name and address, if known , of the chlia* s Piologlc«X 
parents and p rior Indian custodian, if any, ^he nam^ .s and 
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f^dr»«ses of parties having leoal and/or physical custo dy 
fif tha child and the current legal statUR of the child,. 
biological parents and prior Indian custodian, within 10 
days of the submission of the list to ths Secretary, the 

SbSli provide to each tribe all Information on the list 
pertaining to the children of such tribe. 

TITLE II - SOCIAL SECURITY ACT AMENDMENTS 

SEC. 201 Section 4C8(a) of Title IV of the Social Security 
Act (42 u.S.C. 608(a)) Is amended — 

(1) by striking out at the end of subsection (2) (A) the 
*?ord "or" 

(2) by adding after subsection (2) (B) the following 
clause "or (C) In the case of an Indian child, as defined by 
subsection 4(4) of the Indian child Welfare Act (25 U.S.C. 
1903(4)), the Indian child's tribe as defined In subsections 
4(6) and (8) of that Act (25 U.S.C. 1903(5) and (8)),". 

SEC. 202 Section 422 Of Title IV of the -Social Security 
Act (42 U.S.C. 622) Is amendec, by adding after and below 
clause (8) the following new clause: 

" (9) include a comprehensive plan, developed In 
consul --^t ion with all tribes within the Sc, te and in~state 
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Indian organizations (with social services proprrams), as 
deUned by section 4(7) of the Indian Child Welfare Act (25 
U.S.C. 1903(7), to ensure that the State fully complies with 
the provisions of t^^-^ Indian Child Welfare Act." 

SBC. 203 Section 471 o^ Title IV of the Social Security 
Act (42 U.S.C. 671) is amended by adding afte^ and below 
clause (17) the following new clause: 

"(18) provides for a comprehensive plan, developed in 
consultation with all tribes within the state and in-state 
Indian organizations (with social services programs), as 
defined by section 4(7) of the Indian Child Welfare Act (25 
U.S.C. 1903(7), to ensure full compliance with the 
provisions of the Indian Child Welfare Act. As part of the 
plan, the State shall malce active efforts to recruit and 
license Indian foster homes and, in accordance with section 
201 of the Indian Child Welfare Act (25 U.S.C. 1931), provide 
for the placement of and reimbursement for Indian children in 
tribally licensed >r approved facilities." 

TITLE III - MISCELLANEOUS 

SEC. 301. These amendments shall take effect 90 days after 
enactment. 

SEC. 302. Within 45 days after enactment of these 
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anendvents, the Secrecary shall send to the Governor, chief 
Justice of the highest court of appeal, the Attorney General, 
and the director of the Social Service agency of each State 
and tribe a copy of these amendaents, together with conmlttee 
reports and an explanation of the amendments. 

SEC. 303. If any of these amendments or the applicability 
thereof Is held Invalid, the remaining provisions of this Act 
shall not be affected thereby. 
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APPENDIX B 



'iUMMARY OF THE INDIAN CHILD WELFARE AMENDMENTS OF 1987 

TITLE I - INDIAN CHILD WELFARE ACT AMSNDMENTS 

SEC. 101 (amends Sec. 3 of ICWA [25 U.S.C. 1903]) 

(1) Amends the definition of child custody pro:;eedings 
to include administrative and dispositional proceedings. 
Some states have separate administrative, adjudicatory and 
dispositional proceedings while other states combine one or 
more of these proceedings. See In Re S.R. , 323 N.W.2d 885 
(S.D. Sup Ct. 1982). The Act has been construe in some 
jurisdictions to cover adjudicatory proceedings involved in 
the custody of Indian children and not administrative and 
dispositional proceedings. The amendmen\ clarifies that each 
of these proceedings are included within the coverage of the 
Act. The section is also amended to state explicitly that 
voluntary placements under section 103 are included within 
the definition of '*child custody proceeding". Some courts 
have ruled that these types of proceedings are not covered by 
the Act and by so doing have effectively voided the 
validation provisions in that section. See D .£. D . v . Alaska, 
704 P. 2d 774 (Alaska 1985), In re Baby Boy L. 643 P. 2d 168 
(Kan. 1981). See also In re Adoption of K.L.R.F . , 515 A. 2d 
33 (Pa Super. Ct. 1986) which pointed out the inconsistency 
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between this definition and the provisions in section 103 of 
the ICWA. In addition, the definition expressly includes 
"permanent removal of the child from the parent's custody" 
under the definition of "termination of parental rights" to 
address situations where children are placed m permanent 
custodial placements (e.g., guardianships) without a 
determination of parental fitness as required by the Act, 
Also, the revised definition expressly includes private 
adoptive placements to ensure that such placements are made 
in accordance with the placement priorities of the Act. 
Finally, the amendments specifically exclude custody disputes 
between both unmarried and married parents from the 
definition where custody is to be awarded to or ? of the 
parents; they include all other Indian children, and 
specifically include all other intraf amilial disputes, The^ e 
amendments confirm In re S.B.R. . 719 P. 2d 154 (Wash, App. 
1986) and in re Junious M, 193 Cal , Rptr, 40 (Cal. App, 
1983) which held that the existence of a child custody 
proceeding and Indian child are sufficient to trigger the Act 
and overrule In re Baby Boy L, supra . Claymore v^ Serr, 405 
N,W,2d 650 (S.D. 1987) and similar cases which erroneously 
added the extra requirement that the child must also havs 
lived in an Indian family. m addition, the amendTients are 
designed to confirm A. B^ M.H, & A. IL,, 65? P, 2d 

1170 (Alrslca 1982), cert, denied sub nom. Hunter y^ Maxie, 
461 U.S, 914 (1983) which ruled that the Act applies to 
intrafamilial disputes if not explicitly excluded and 
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overrule In re Bertleson, 617 P. 2d 121 (Mont. 1980). Lastly, 
the amendments overrule "Decision of the Commissioner of 
Indian Affairs In the Appeal of W illiam Stanek, March 20, 
1981 (Adoption of L.A.C. and F.J.C., No. 19724, Thurston 
County Court, Nebraska), 8 I.L.R. 5021 (1981) which held that 
the Act applies to custody disputes between unmarried 
parents . 

(2) Defines "domicile" in accordance with tribal law, 
or, in the absence of tribal law, it is defined as that place 
where a person maintains a residence for an unlimited or 
indefinite period, and to which such person har the intention 
of returning whenever he is absent, even for an extended 
period. The "in the alternative" definition is taken from 
the United States compact with the Northern Mariana Islands 
approved by Congress. The definition recognizes the special 
circumstances of many Indian people on reservations who aay 
leave the reservation for an extended period for the purposes 
of -*ork or education but retain a domicile on the reservation 
during that pe jd. See Wisconsin Potawatomies y^. Houston , 
393 F. Supp. 719 (N.D. Mich. 1973). The addition of this 
definition to the ICHA addresses a number of cases where 
trial courts have automatically applied state domicle law to 
the disadvantage of an Indian parent. See, e.q« . Matter of 
Adoption of Hallowav , 732 P. 2d 9G2 (Utah 1986), Goclanney v 
Desroches , 660 P.^a 491 (Ariz. Ct . App. 1982). 
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(3) Amends the definition of "extended family" to 
Incluae all persons related to the child by blood or 
merriage. This addresses the not infrequent circumstance 
where a child may have developed a relationship with a 
stepgrandparent or other relative by marriage and placement 
with such relative would b'3 appropriate. 

(4) Amends the definition of "Indian" to include Alaska 
Natives born after the passage of ANCSA in 1971, clarifies 
that section 107 applies to persons who by de*=inition cannot 
yet establish a right to tribaJ membership and includes any 
person recognized by an Ind.tan tribe as part of its 
community. (See explanation in section (5).) 

(5) Amends the definition of "Indian child" to include 
children considered to be part of the Indian community. The 
purpose of this amendment is to deal with c:*ildren who are 
clearly Indian and live in Indian communities but who may not 
technically meet criterja for membership because of, for 
example, patrilineal or matrilineal tribal membership 
systems or .-i. jif f icient blood quantum for membership in any 
one tribe becaus- of connections with more than one tribe. 

A similar provision can be found in the Washington state 
Administrative code, WAC 388-70-091(3). In addition, the 
definition is amended to make clear that a child who is 
member f a tribe or eligible for membership need not live 
with an Indian parent or in an Indian community to be covered 
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by this Act. This would reverse In Re Baby Boy s upra , 
Johnson v. Howard r 12 ILR 5128 (Okla. Sup. ct. 1985) and 
Clavmoi-e v. Serr, supra , and endorse the holdings in In re 
S« B« R« s supr a and re Junious M. , supra . 

(6) Indian child *s tribe is amended to allow the tribe 
with the most significant contact with the child to designate 
another tribe in which the child is a member or eligible for 
membership as the Indian child*s tribe (with its consent). 

A variation of this provision is found in the Minnesota 
Indian Family Preservation Act, Minn. Stat. sec. 257.351(7). 

(7) Amends ** Indian custodian" to include all Indian 
persons to whom a parent has voluntarily transferred custody 
whether in accordance with state, federal or tribal law. 
This amendment addresses the case of State ex. rel . Multnomah 
'bounty J ivenile Dept , v- England , 640 P. 2d 608 (Or. 1982) 
which held that since the state retains legal custody of 
children it places in foster care, an Indian foster parent is 
not an Indian custodian even where the foster parent is a 
member of the child's extended family and vhe parent has 
consented to the placement. 

(9) Includes terminated tribes in the definition of 
Indian tribe. Includes Canadian tribes in the definition of 
Indian tribe for the purposes of some sections of the Act, 
including the notice, intervention, voluntary consent and 
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wacement sections, out not Includlnfl the Jurisdiction and 
Orant provisions. This change recognizes the close cultural 
ana faaiiial relationship between Canadian and American 
tribes and the significant number of Canadian Indian children 
in the United States, but avoids problems of international 
Jaw by excluding Canadian tribes from the jurisdiction 
clauses. The Washington Administrative Code contains a 
similar provision, WAC 388-70-091(2). 

(10) cha.->ges the definition of "parent" to clarify that 
paternity may be acknowledged or established at any time 
prior to final termination of the father's parental rights 
and that acknowledgement of paternity does not require a 
formal legal proceeding. This reverses court cases which 
have required formal acknowledgement proceedings to be held 
before the child custody proceeding is commenced in order for 
the father to have standing. See In re Baby Boy D, 12 ILR 
6117 (Okla. Sup. Ct. 1986). In addition, the amendments 
provide that any person believed to be the unwed father is 
entitled to notice regardless of whether he has acknowledged 
or established paternity. See Stanley jr, Illinois . 406 U.S. 
645 (1972) . 

(11) Defines "qualified expert witness" to Incli ie 
persons recognized as knowledgeable by the Indian community 
and to require that all expert witnesses have at least some 
knowledge of the customs and childrearing practices of the 
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Indian child's tribe — the degree of Icnovrledge required is 
dependent upon the individual's level of training. This is 9 
Modified version of Bureau of Ii dian Affairs Guidelines for 
State Courts; Indian Child Custody Proceedings (hereinafter 
BIA Guidelines), 44 Fed. Reg. 67584 (1979), section D.4. The 
aaendsent endorses cases which have enforced such a 
requirement, see, e^ State ex rel Juvenile Department of 
Mul tnoaah County v. Charles , 688 P. 2d 1354 (Or. Ct. App. 
1984). app. dism. 701 P. 2d 1052 (1985) and reverses cases 
which have held that expert witness«9S are not required to 
have such knowledge. See, e^ flj., D.W.H. v. Cabinet for Human 
Resources , 706 S.H.2d 840 (Ky. Ct. App. 1986). 

(13) Defines "residence" in accordance with tribal law, 
or, in the absence of tribal law, it is defined as a place of 
general abode or a principal, actual dwelling place of a 
continuing or lasting nature. The "in the alternative" 
definition is taken from the United States compact with the 
Marshall islands and Micronesia approved by Congress. The 
definition recognizes the special circumstances of many 
Indian people on reservations who may leave the reservation 
for an extended period for the purposes of work or education 
but retain their true residence on the icservation during 
that period. See Wisconsin Potawatomies v. Houston , 393 F. 
Supp. 719 (N.D. Mich. 1973). See also explanation to the 
defini ion of domicile above. 
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SEC. lo: (aaends Sec. 101 of ICWA [25 U.S.C. 1911]) 

(a) Makes clear that all tribes, Including those In 
Public Law 280 states, have exclusive jurisdiction over 
Involuntary child custody proceedings Involving children 
residing or domiciled on the reserva^ i. Notwithstanding 
Bryan v^ Ilaaca County , 4k6 U.S. 373 (1976) and Subsequent 
cases such as California v^ Cabazon Band of Mission Indians . 
107 S.Ct. 1083 (1987) which limited the scope of Public Law 
280 over clvll/regulatory matters, many 280 states and at 
least one court decision, Fawcett v. Fawcett, 13 I.L.R. 5063 
(Alaska Super, ct. 1986), have Improperly construed Public 
Law 280 as extending jurisdiction ov€ Involuntary child 
custody proceedings to states. Moreover, In Native Village 
of Wenana y_j_ Alaska Department of Health and Social 
Services, 722 P. 2d 219 (Alaska 1986), cert. den. 107 S. ct. 
649 (1986), the court erroneously held that unless a tribe 
submitted a petition to res\une jurisdiction pursuant to 
section 108 of the ICWA, It has no jurisdiction over child 
vielfare r^roceedlngs . These amendments overturn these cases. 
The amendments recognize, however, that Public Law 280 may 
have conferred concurrent jurisdiction over voluntary 
proceedings to the states subject to that law. The 
amendments also explicitly permit a tribe to consent to the 
exercise of concurrent jurisdiction by the state by means of 
an agreement pursuant to section 109 of this Act In order to 
protect the children of those tribes who do not have the 
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resources to adainisi-er their own system, '"^-ibes are, of 
course, free to designate other tribes or to f» -m consortiums 
to exercise jurisdiction on chelr behalf as an alternative to 
Stat* jurisdiction. 

(b) The anendaents reaove the good cause exceptloii for 
^allure to transfer a case Involving a child resident and 
domiciled off reservation (or a child rejldent or domiciled 
on the reservation where the State has acquired concurrent 
jurisdiction pursuant to subsection (a)) and Instead require 
transfer, absent a continuing parental objection consistent 
with the purposes of the Act. except In three Instances; (1) 
where the proceeding Is at an advanced stage and the tribe or 
parent has Ignored timely notice, (2) where the transfer 
would cause undue hardship to the witnesses and the tribal 
court cannot mitigate the hardship and (3) when there Is a 
tribal-state agreement to the contrary. Th'*s recognizes the 
original purpose of v^hu "good cause" exception (a modified 
forum non conveniens -otion) , see Matter o. Ai^peal In Pima 
County, 635 P. 2d 187 (Ariz. Ct. App. 1981), cert. dtn. 455 
U.S. 1007 (1982) and prev -its state court abuse of the good 
cause exception, see, e.g. , in re B -rtles i. supra . In j 
Bird Head, 308 N.W.2d 837 (Neb. 1983). In re J.R.H. , 358 
N.W.2d 311 (Iowa 1985), In re Adoption of K.L.R.F. . supra . 
(Del Sole, J. coi v. op.). In ^he Matter of A doption yf ' 
J-JLIL.* 489 N.E.2d 156 (Ind. Ct . App. 1986) (Si.atoi*, P J., 
riissent). It also reverses court cases (1) which have 
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refused to allow a parent to withdraw an objection, (2) where 
an objection to transfer has beer* based solely upon a desire 
to break the child's bonds with the tribe and Indian family, 
see In Baby Boy L, supra , and (3) where courts have ruled 
that they cannot transfer the case to tribal court where 
there is concurrent jur .sdiction because the transfer 
provision of the ICWA only involves children who live off of 
the reservation. Tha amendments also m^ke clear that a 
request to transfer may be made orally, as provided in the 
BIA guidelines, section C.l. bome courts have required full 
participation ^n the procee^^ng by the party requesting 
tran&fer befort considering that request —an unnecessary and 
unduly burdensome requirement. See In re Bird Head , supra > 
Finally, this section is made applicable to all child custody 
proceedings to explicitly permit tribes co petUion for 
transfer of preadoptive and adoption proceedings to triba* 
court. 

(c) Amends this section to clarify that the right of 
intervention applies tc all child custody proceedings and 
that all biological parents whose parental i its have not 
been terminated have the right tt intr -vene. T^e amendments 
also extend the right of intervention to administrative or 
judiciaJ proceedings to review the child's placement and 
allow a ti^ibe to dr-s giiate another tribe or Indian 
organization (with its corscnt) to act in its behalf to deal 
with situations where a child is away from the reservation of 

10 




177 

his or her tribe. 

(d) Requires a state and local social serv.1ces agency to 
notify the Indian child's tribe within seven days and to 
cooperate fully with the tribe whenever it determines that an 
Indian child is in a dependent or other condition that could 
lead to an out-of-home placement and continued agency 
involvement with the child for 30 days or more. This 
provision is designed to better ensure that the provisions of 
the Act are enforced and recognizes the importance and 
benefits of tribal involvement in all stages of the process. 
Both the Minnesota Indian Family Preservation Act • inn. 
Stat, sec. 257.352 (3)) and the Washington Tribal-State 
Agreement regarding child custody servicer, and proceedings 
(hereinafter Washington Tribal-State Agreement) (Part III. 
Section 3) incluae a similar provision. 

(e) Amends subsection j9il(d) to clarify that 
differences in practice and proce^^ureu that do not affect the 
fundamental fairness of tribal court proceeding are not 
grounds to refuse to givt» full faith and credit to a tribal 
judicial proceeding. Under existing language, tribes 
sometimes encounter difficulty meeting state requirements for 
introduction of public records in state courts because tribal 
court procedures for certifying ->r authenticating documents 
do not comport ^ith the technical requirements of state law. 
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(f^ Adds a new subsection which makes clear that this 
section does not mean that a state can refuse to offer the 
same services to its Indian citizens as it does to all 
citizens. Some states have determined that they have no 
authority to provide services to on reservation Indians or 
to off reservation Indians who were the subject of a tribal 
court order, thereby depriving those individuals of the 
opportunity to voluntarily nake use of available State 
services. This was not the intent of this section of the 
ICHA. 

SEC. lo:^ (amends Sec. 102 of ICWA [25 U.S.C. 1912]) 

(a) Amends the notice requirements to make them 
applicable to alJ involuntary child custody proceedings, 
including adoptive and preadoptive place .ts. This amendment 
recognizes that without such a requirement there may not be 
any party to the proceeding in position to ensure that 
placement priorities are followed by the court in the 
adoption context — some cases in fact start at the adoption 
phase. Cf. Matter of J.R.S. . 690 P. 2d 10 (Alaska 1984). The 
omend«aents qIgo clarify the required contents of the notice 
to !rmke sura that all necessary information about the rights 
of all parties is included and specify necessary procedures 
for determining the Indian child's tribe and providing notice 
to all tribes in which an Indi^un child is eligible for 
membership (or to th^^ tribe in which he or she is a member)' 
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prior to notifying the BIA. These clarifications are 
included because ol the coiiunon practice in some states, for 
example, some counties in California, to simply provide 
notice to the BIA without a good faith effort to notify the 
appropriate tribe(s). The BIA often does not pass these 
notices on to the tribes nor does it take any other action. 
In addition, the amendments clarify that if there is both a 
parent and Indian custodian, both receive notice. At Icsast 
one court has held that notice to the Indfan custodian anti 
not the parent was sufficient. Additionally, he amendments 
make explicit there is reason to knew that the child is 
Indian when the petitioner has reason to know, not only wb^fn 
the court has reason to know. This change is consistent with 
and gives force to section B.l.c. of the BIA guidelines 
which provides, among other things, that the court has reason 
to believe that a child is Indian when (i) any party to the 
case informs the court, (2) any agency or officer of the 
court has information that the child may be Tndian, or (3) 
the child lives in a predominantly Indian ^oai>' unity. Some 
courts have been lax in implementing this provision. See, 
«JL In the Matter of the Adoptio n of an Indian child (Babv 
Larry) , 217 N.J. Super. 28 (1987). The notice time limits in 
this section are also amended. The section as enacted allows 
a child custody proceeding -^o be held five days prior to the 
lime within which the Secretary is authorized to provide 
notice to the perenc, Indian custodian and the tribe. Ihis 
is clearly a drafting error and these amendments would 
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rectify this problem. Finally, the amendments provide for a 
tc Mng of the time limits, at the option of tne parent or 
Indian custodian, if an application for counsel is pending. 
It is, of course, presumed that the Secretary will process 
such requests promptly so that there as no undue delay in the 
scheduling of the proceeding. 

(b) Extends the right to counsel to administretive 
hea-ings. This will ensure that families are appointed 
counsel at all stages of proceedings which could have an 
effect on family unity. Also requires payment by the 
Secretary of reasonaole expert witness ' >es. This is 
nec:?ssary if parents and India., custodian are to be able to 
participate on an equal footing in child custody proceedings. 

(c) Clarifies that the right to discover documents in a 
child custody proceeding includes access to the case record 
and all documents whach serve as ths basis for oral 
testimony. In some states, social workers have refused to 
release information to tribes on the ground that the 
information has net been "filed' with the court. This 
refusal is especially critical where a state worker files an 
abbreviated social summary with the court and does not file 
the worker's raw data file which provides information to the 
Indian tribe or Indian parent about the basis for the social 
worker's dispositional and case work decisions. The 
amendments also clarify that such documents may be copied by 
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counsel. Some courts and agencies have narrowly construed 
this provision to permit examination and not copying. 

(d) Expands upon the notion of reasonable efforts to 
Indicate that In most cases ruch efforts must Include the 
Involvement at a minimum of the Indian tribe and extended 
family. The amendment Is designed to make clear that, 
whenever possible, th<s resources of the tribal community are 
to be brought to bear before removal of the child, Including 
the involvement of an Indian child and family servJce 
program, Individual Indian care givers and the provision of 
culturally sensitive chlldrearlng services. To strengthen 
this requirement, the amendments provide that no child 
custody proceeding aay be commenced, except In emergency 
clrcumstancettf, unless the tribe has previously received 
notice of the dependent status of the child. 

(e) Clarifies that the clear and convincing standard 
utilized In Involuntary foster care proceedings applies to 
all findings that the court needs to make In order to place 
the child In fotiter care. Also, the amendments remove the 
word "continued" before the word "custody". See section f . 
below for explanation. 

(f) Same as above In regard to the beyond a reasonable 
doubt Stan' required to terminate parental rights and the 
"continued custody" Issue. This first cited provision would 
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reverse the decisions of some courts which have applied a 
lesser standard to some of the elements required ft - the 
termination of parental rights. See In the Matter of J.R.B. , 
715 P. 2d 1170 (Alaska 1986); In re T.J.J. . 12 I.L.R. 5066 
(Mini). Ct. App. 1985). Congress recognized in 1978 that 
permanent removal of a chi^l is a penalty as severe i^s a 
criminal penalty — that stringent protections must be in 
place and that termination is a last rescrt to be applied 
only when the conditions threatening the child are likely to 
continue for a prolonged, indeterminate period. A stringent 
standard of proof is necessary as co all elements of proof 
required to ensure that termination is truly Justified. As 
for the second change mentioned above, some courts have cited 
the continued custody clause to wrongfully deny the 
applicability of the Act where the child is not in the 
custody of the Indian parent at the time the proceeding is 
brought. See, e^ g^, J jhnscn Howard, supra . 

(g) Clarifies that the existence of community or family 
poverty, c* led or inadequate housing, alcohol abuse or .lon- 
conforming social behavior is not grounds to remove the child 
from his or her home unless a direct causal relationship 
between these conditions and ser'ous harm to the chilu can be 
demonstrated. This change brings into the statute section 
D.3. of the BIA guidelines. 

(h) This section explicitly recognizes the customary 
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systen of adoption prevalent among Indian tribes, i.e., 
continued contact between the adopted child and his or her 
biological family (and tribe) after a final decree of 
adoption. In some '^ases where permanent out--)f-home 
placement may be unavoidable, termination of parental eights 
and contact between the child and his or her family and trih? 
may not be the least restrictive noi '>est method to provide 
for the best interests of the child. Nonetheless, some state 
courts have no statutory authority to explore such options. 
This section would provide that authority. 

SEC. 104 (amends Sec. 103 of ICHA (25 U.S.C. 1913]) 

(a) (1) Provides that consents mtist be validated 
regardless of the type of placement. Thus, all adoptive 
placements whether by state agency or a private agency or 
individual would require validation by the state court. 
Moreover, the section is amended to make sure that the 
relevant pro/isions of the Act, for example, placement 
preferences, the ten day restriction on consent, the right to 
legal counsel and the notice provisions, are explained to the 
parent and Indian custodian, if any. These changes are 
designed wO ensure th'^t all consents are truly informed and 
voluntary. Also, parents and Indian custodians are not 
permitted to waive the requirements of this section. Too 
o.ten, private adoption agencies have continued to try to 
circumvent the Act by having the uninformed parent sign a 
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blanket waiver of the Act. Additionally < the amendments make 
clear that both state and tribal courts may take consents in 
appropriate situations. Some state courts have not accepted 
tribal courts as courts of competent jurisdiction. The 
change clarifies that the tribal court's Jurisdiction is ^he 
same in the voluntary context as in the involuntary context. 
Children resident or domiciled on the reservation or who are 
wards of tribal courts must have their consents validated by 
tribal courts except where jurisdiction has otherwise been 
vested In a state in accordance with section 101(a). off 
reservation, both tribes and states have jurisdiction to 
validate consents which may be exercised in accordance with 
section 101 of this Act. 

(2) This clause provides that the tribe shall be 
notified of aJ 1 voluntary proceedings. A number of states 
have recognized that It Is important for tribes to have 
notice of these proceedings and have included such provisions 
in State law, e.g., Washington (RCW 26.33.090, as amended by 
L. 1987, c. 170), Minnesota (Minn. Stat. sec. 257.353(2)), or 
in tribal-state agreements, e.g.. New Mexico-Nava jo 
agreement (section III . A. 2 . ( b) ) . Without notice of voluntary 
placements, tribes lose the opportunity to Intervene In the 
case and request transfer of the case. Consequently, their 
ability to monitor and influence whi is happening to a 
significant number of their children is greatly diminished. 
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(3) This clause mandates that consent to out-of-home 
placement shall not be considered to be equivalent to 
abandonment by the parent or Indian custodian, some court! 



terminate parent.il rights or to change the child's domicile 
in order to improper iy assert jurisdiction. See. e.g. . 
Matter of Adoption of Halloway , supra . 

(4) This clause requires that IHS ensure that parents 
are informed of their rights under this Act and that the IHS 
is in compliance with this provision of the Act. This clause 
is designed to increase compliance with this section and to 
address instances in which IHS personnel have reportedly 
helped effectuate consensual placements not in accordance 
with the requirements of this section. 

(b) Clarifies that upon revocation of consent to a 
foster care placement, the child is to be Immediately 
returned to the parent or Indian custodian unless to do so 
would subject the child to a substantial and immediate danger 
of serious physical ha m or threat of such harm. The 
amendments explicitly provid*» that the pendency of an 
involuntary child custody proceeding is not adequate reason 
to refuse to return the child to the parent or Indian 
custodian. These amendments are designed to ensure that 
parents who have voluntarily relinquished custody are truly 
able to regain their children upon demand as the statute 



have utilized voluntary consents as grounds to involuntarily 
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intends, see Minnesota Farolly Preservation Act, Minn, Stat, 
sec. 257.353(4) (child must be returned within 24 hours). 

(c) Amendments are snade to the consent to termination 
of parental rights, preadoptive or adoptive placement 
provisions which are similar to the amend) ants in subsection 
(b) above. Also, the amendments clarify that consent may be 
withdrawn at any time prior to the entry of a final decree of 
adoption. This affirms the case of Angus v, Joseph , 655 P. 2d 
208 [Or, Ct. App. 19P2), rev, den. 660 P. 2d 683 (1983), cert. 
den. 104 S.Ct. 107 (1983) and reverses the cases of In the 
Interest of L.D.R.T. . 391 N.W.2d 594 (N. D. 1986) and Matter 
of J.R.S. . supra , in which it was erroneously held that 
consent could not be revoked once parental rights are 
terminated even though the adoption itself had not been 
finalized. This clarification is important because often the 
termination of parental rights is entered immediately after 
consent is given, effectively rendering the revoca^^on 
meaningless if the L.D.R.T. and j.R.s. interpretation is 
accepted. Finally, the amendments make clear that Indian 
custodians may withdraw consent under this section, thereby 
conforming this section with subsection (b) . 

(d) Clarifius that a fraudulent consent m«y be 
challenged so long as a petition is filed within two years of 
the entry of the decree of adoption, see SIA Guidelines, sec. 
G.I., and that a preponderance of the evidence standard 
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applies to such a proceeding, 

SEC. 106 (amends Sec. 104 of ICWA [25 U.S.C. 1914]) 

(a) Extends the provision authorizing challenges to 
proceedings which contravene the ICWA as follows: preadoptive 
and adoptive placements are explicitly included under this 
section; violations of the order of placement (section 105 of 
ICWA) and adoption set-aside (section 106 of ICWA) provisions 
would also give rise to a challenge under thit section; the 
invalidity of a prior proceeding may be grounds to invalidate 
a sub«-equent proceeding; extended family members may 
intervene in these proceedings and may mount independent 
challenges alleging a violation of the order of placement. 
These changes are designed to strengthen the ability of 
wronged children, parents, tribes or custodians to challenge 
proceedings that have not complied with the '^''.JA. thereby 
creating a more viable mechanise for overseeing compliance 
and protecting Indian children and parents. These amendments 
would address the D.E.D. v. Alaska, supra , and Matter ^f 
W.-E«M. , 679 P. 2d 1241 (Mont 1984) cases to the extent that 
they imply that the flaws oi an earlier proceeding may not be 
grounds to overturn subsequent proceedings. Of course, if 
the earlier rulings were not necessary prerequisites to the 
later proceeding and the aggrieved individual received notice 
and an opportunity to be he«ird in the later procee ing, the 
earlier failures to comply with the statute might ot cause 
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the later proceeding to be invalidated. In view of the 
expanded nature of this section, a clause has also been added 
which limits review to two years after final adoption. At 
present, the section contains no time limitation. 

(b) Clarifies that federal courts have jurisdiction over 
challenges under this section and have habeas corpus 
jurisdiction over Indian child welfare cases. These changes 
would make clear that the analysis in Lehman Lycoming 
County , 458 U.S. 502 (1982) — i^ which the court ruled that 
habeas corpus is not a remedy applicable to state child 
custody proceedings because such proceedings have 
historically been the responsibility of states — is not 
applicable in the Indian Child Welfare context because of the 
extensive Federal interest in the sphere of Indian affairs. 
In addition, this change would overrule Kiowa Tribe v. Lewis , 
777 F.2d 587 (10th Cir. 1985), cert. den. 107 S. Ct. 247 
(1986) and other cases which refused to review state court 
interpretations of federal law. 

(c) Provide*? for expedited proceedings upon request of 
any party to the proce tMng. There are far too many cases 
which continue for \ear^ as many as seven, before they are 
resolved. See, e^g_L» Mat ter of Adoption of Hallowav , supra . 
This is not in the best interests of the child, parents or 
tribe and this clause is meant to address this problem. 
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SEC. 106 (amends Sec, 105 of ICWA [2e U.. C. 1915}) 

(a) -(c) Strengthens the placement preferences by making 
them mandatory except in four instances: (1) when the child 
is of sufficient age and requests a different placement; (2) 
'he cnild has extraordinary physical or emotional needs, as 
established by the testimony of qualified expert witnesses, 
that cannot be met through a placement within the order of 
placement; (3| there is clear and convincing evidence, 
including testimony of qualified expert witnesses, that 
placement within the order of placement is likely to result 
in serious emotional or physical damage to th? child; (4) 
suitable families within the order of placement are 
unavailable even after a diligen^ search to find such 
families. These changes are mado ber ase of the lack of 
compliance with the placement preferences by many state and 
private agencies. For example, a 1983 California audit 
revealed that about half of the placements fell outside of 
all the placement preferences without any showing that there 
was good cause for out of preference placement. In 
addition, many courts have abused the good cause exception by 
using that exception to deny placements on the reservation 
because, for example, they think it is too rural, that no 
doctors are availaLle or for other culturally inappropriate 
reasons. The exceptions to mandatory placements in new 
subsection (c) are derived from BIA Guidelines, section F,3,, 
with one addition, the ciause dealing with evidence of 
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serious eu.. clonal and physical harm — the changing of the 
preferences from presumptive to mandatory give' rise to the 
need for this additional exception. 

(d) Amends subsection 1915(c) to provide that a 
placement preference (and request for confidentiality) 

of a parent or child shall be considered only if it would 
lead to a placement within the placement categories. This 
reflects the notion that the parent does not have the right, 
by means of a request for anonymity, to prevent the child 
from access to his or her Indian heritage. The agreement 
between the Navajo Tribe and State of New Mexico contains 
such a provision, section V.D. The amendments also provide 
that the request for confidentiality shill not be grounds to 
fail to provide notice to the tribe and non-consenting parent 
for much the same reason, as well as the need to protect the 
constitutional rights of the non-consenting parent. See 
Stanley v. Illinois . 405 U.S. 645 (1972). 

(e) Amends subsection 1915(d) to provide that the State 
shall promulgate separate sta' e licensing standards for 
Indian homes in consultatica with affected tribes and place 
children it\ tribal ly licensed and approved homes if necessary 
to meet the requirement that the prevailing social and 
cultural standards of the Indian community be utilized In 
placing Indian children. Many state licensing standards 
contain elements that are Inappropriate In the Indian 
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cultural and socioeconomic context. The$6 unnecessary 
criteria can result in a shortage of Indian foster and 
adoptive homes for State placements. By promulgating 
separate licensing standards and utilizing tribally licensed 
and approved homes, states may alleviate this shortage. 
States, of course, have an affirmative duty to actively take 
affirmative steps to recruit Indian foster and adoptive 
homes , 

(f) Amends subsection 1915(e) to iralc^ *»xplicit that 
efforts to comply with the order of placement must include 
contacting the tribe and notice to extended family members 
(with identifying information eliminated if the court sees 
fit to honor a request for confidentiality) , and a search of 
national, state, county, tribal and Indian organization 
listings of Indian homes. This ad'^ition to the subsection is 
a modified version of language included in the commentary to 
section F. 3. of the BIA guidelines and is considered 
necessary, once again, to assure compliance with the 
placemen^ provisions. 

SEC. 107 (amends Sec. 106 of ICWA [25 U.S.C. 1916]) 

(a) Explicitly provides for notice to the biological 
parents, prior Indian custodian 'and the tribe in any case 
where an adoption is vacated in orde^ to enable them to 
exercise the rights granted by this section. The BIA 
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Guidelines, section G.3., provide for notice to the parent or 
Indian custodian. The anendments also clarify that all 
relevant provisions of the Act, including the notice, 
jurisdiction and burden of proof sections, apply to Indian 
children whose adoptive placements terminate. Finally, the 
section is amended to provide for notice to the tribe and a 
right to intervene when adopted Indian children are placed in 
foster care. These provisions recognize that reestablishing 
the child's connection with his tribe and family in cases 
where an adoptive placement has brolcen down is often in the 
child'f^ best interest. 

(b) Provides that whenever such children are not 
returned to their biological parent or Indian custodian, 
placement shall be made in accordance with the ICWA and 
that, in this context, extended family shall include the 
extended family of the biological parents or prior Indian 
custodian. See explanation to subsection a. 

(c) Provides for notice to the tribe, as well as 
parents or Indian custodian whose parental rights have not 
been terminated, whenever the foster care placement of an 
Indian child is reviewed or changed. This is implicit in the 
Act at present and included in the BIA Guidelines, section 
G.3. However, such notice is not always sent at present. 
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SEC. 108 (amends Sec. 107 of ICWA [25 U.S.C. 1917]) 

Allows the tribe and adoptive parents^ as well as an 
adult adoptee, to petition for information about an adopted 
child. Both have an obvious interest in obtaining such 
information. This section is also amena ^d to make clear that 
where court records are insufficient to enable a court to 
assist an Indian adoptee to secure the rights contemplated bv 
Section 107, the court is required to seek the necessary 
information from agency and other records that may be subject 
to court order. Finally, the amendments provide that the 
names of the biological parents shall be made available to 
the petitioner, as well as the names and tribal affiliation 
of grandparents, where necessary (e.g.. w.iere the natural 
parent of the adopted child was also adopted/ . 

SEC. 109 (amends Sec. 108 of ICWA [25 U.S.C. 1918)) 

Amends this section to make the reassumption provisions 
applicable only an the context of reassumption of exclusive 
Jurisdiction over all voluntary proceedings. This section, 
as currently drefted, has served to confase state courts and 
in fact has led one court in Native Village of Nenana v. 
Alaska Dept . of Health & Social Services , supra , to conclude 
that absent petition under section 108, the village in 
question had no jurisdiction over child welfare proceedings. 
In essence, it construed this section as taking away the 
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tribal jurisdiction possessed by the village prior to the 
ICWA! The amendments to section 101(a) of this Act, together 
with the amendnents to this section, make clear it was not 
the intent of the ICWA to remove jurisdicti.a from tribes — 
the 101 amendnents also eliminate the need for this section 
to be as expansively drafted as is presently the case. 

SEC. 110 (amendF Sec. 110 of ICWA [25 U.S.C. 1920]) 

Clarifies that the parent or Indian custodian has the 
right to petition any court with jurisdiction, including 
Federal court, to regain custody in a case where a child has 
been illegally removed or retained. At present, the section 
is silent as to whether parents and Indian custodians have 
that right. If they do not, there may be no remedy in a case 
where a person illegally gains or regains custody of a child 
without attempting to have that custody formalized by a 
court. 

SEC. Ill (amends Sec. 112 of ICHA (25 U.S.C. 1922]) 

(a) Amends the existing section to make clear that a 
state agency has the authority to remove on an emergency 
basis all Indian children located off the reservation. Some 
states have been reluctant to deal with emergency cases 
involving Indian children because of an ambiguity that they 
perceive regarding the scope of this section. This sectir 
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is also attended to provide that, whenever possible, emergency 
placement « 11 be made in accordance with the order of 
placement in section 1915. 

(b) Requires that a court affirm the need for an 
emergency placement within three working days of the child's 
removal unless the child can be returned prior to that tine 
(the requirement that the child be returned immediately if 
the emergency has ended is unchanged). In addition, the 
section requires that unless the child is returned to the 
parent or Indian custodian within lo days, the state, in the 
absence of a section 109 vribal-state agreement to the 
contrary, must take steps to either transfer the child to the 
tribe (in the case of a child who is resident or domiciled on 
the reservation or a ward of the tribal court) or commence a 
child custody proceeding in State court. Ongoing efforts to 
ptevent removal of the child must continue while a petition 
is pending. No emergency custody order shall remain in force 
for more than 30 days (unless there is a delay in the child 
custody proceeding because of the requirements in section 
101), These changes are designed to prevent emergency 
proceedings from turning into long-term involuntary 
placements, thereby circumventing the provisions of the Act. 
The changes are also designed to make sure that the state 
does not obtain continuing jurisdiction over a child through 
the emergency removal provision in instances where the child 
would otherwise be subject to the exclusive jurisdiction of 
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the tribe 

SEC. 112 (uew section 124 of the ICWA) 

(a) Requires the Secretary to establish a Indian Child 
Welfare aonitoring coaaittee of not less than 3 persons for 
each area office. The aembers of each comaittee are to be 
appointed for two years froa a list of nominees furnished by 
Indian tribes and organizations and shall represent diverse 
elements of the Indian cowunity. The purpose of the 
committees is to monitor compliance with the ICHA. The 
nominikting structure is derived from 20 U.S.C. sec. 12 2 Ig 
pertaining to the National Advisory Council on Indian 
Education. 

(b) Provides that any state in which a Federally- 
recognized Indian tribe is located or which contains 

an Indian population which exceeds 10,000 must require that 
all of its licensed private agencies comply with the Act and 
periodically audit their compliance. Private adoption 
agencies often fail to comply with the Act with few, if any, 
consequences. This amendment would provide a str'^ng 
incentive for compliance. The Miunesota Indian Family 
Preservation Act, Minn. Stat. sees. 257.352 and 257.353, 
includes private placement agencies under its aegis and the 
Washington Tribal-State Agreement, Part II, sec. 6, requires 
compliance of private agencies as a condition for continued 
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licensure. States which do not meet the above criteria would 
be permitted and encouraged to establish such a regulation, 
but would not be required to do so. 

SEC. 113 (amends Sec. 201 of ICWA [25 U.S.C. 1931]) 

(a) The amendments make clear that priorities in grant 
programs shall be set by the tribes, not the BIA, and that 
grants may be used for legal representation for the tribe and 
for cultural and family-enriching activities. These changes 
are meant to address the administration of the ICWA grant 
program by the BIA whereby the Bureau's has attempted to set 
Its own priorities and has refused to allow grant money to 
pay for tribal legal representation. 

(b) Provides that all placements in tribally licensed 
or approved foster or adoptive homes, whether located on or 
off the reservation, qualify for applicable federally 
assisted programs, such as title IV-E payments for foster 
care and adoption assistance. This would ensure that the 
original purpose of the "equivalent " language of this sectioai 
IS fulfilled, namely, that Indian tribal foster and adoptive 
homes are eligible for funds appropriated for adoptive and 
foster care under the Social Security Act. 

(c) Provides that, notwithstanding P.L. 96-*I72, tribes 
may develop their own systems for foster care licensing, 
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development of case plar^ and case plan reviews. There are 
some potential Inconsistencies between the ICWA and 272 as 
applied and differences between the resources available to 
state and tribal social services agencies. For example, the 
permanancy planning provision In 272 Is sometimes Interpreted 
as placing strict limits on the length of foster care. Under 
ICW^. It may sometimes be that a long-frm arrangement is the 
only way to preserve the child's connection with his or her 
tribe and heritage. Moreover, the review system by 96-272 
may not n ake sense In the context of a small, personalized 
tribal program. Tribes should have the flexibility to 
structure child placements and their child welfare programs 
In general notwithstanding their receipt of funds authorized 
by P. L. 96-272. 

(d) Provides that the grant review process must utilize 
Individuals with knov^ledge of Indian child welfare chosen In 
consultation with tribes who are not Federal employees. The 
grant review process has been widely criticized by tribes for 
lack of fairness. Impartiality and rationality. This 
amendment is an attempt to imp'"ove the process. This 
subsection also provides that tribes throughout the country 
are eligible for grants to make clear that tribes. Native 
villages and non-profit regional associations In Alaska are 
eligible for grants. 
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SEC. 114 (amende Sec. 202 of ICWA [25 U.S.C. 1932)) 

Makes the same changes to the grant sections applicable 
to Indian organizations as are made in subsections (a), (b). 
and (d) of Section 112. The changes explicitly indicate that 
the Secretary shall award grants to Indian organizations to 
make clear that the Secretary may not unilaterally eliminate 
funding for off reservation programs. 

SEC. 115 (ame-ids Sec. 203 of ICWA [25 U.S.C. 1933]) 

(a) Pequires THS and BIA to enter into an agreement 
relating to the ef tabl ishment , operation and funding of 
Indian child ana ^*amiiy services pr':y*:ms, including the use 
of IHS money for such purposes. This ch. nge is designed to 
accomplish the original intent of this section — 
programmatic and financial involvement of IHS in Indian Child 
Welfare. 

(b) Provides independent appropriations authorization 
for Indian CI Id Welfare grants and related training 
programs. This is designed to indica'ce that the ICWA grant 
program and other child welfare funding is not to be the 
f^rst program to be eliminated if budget reductions are 
requ i red . 

(c) Provides that indirect costs of ICWA grant programs 
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are to be funded from BIA contract support funds and that ail 
funds appropriated for these programs shall go to the tribe 
arl not to BIA administration or programs. This amendment Is 
meant to ensure that, given the Inadequate level of funding 
for ICWA grants, ^11 money that Is appropriated is spent 
directly on the provision of child welfare services by the 
tribe. 

SEC. 116 (amends Sec, 301 of ICWA [25 U.S.C, 1951]) 

(a) Provides that Information relating to adoptions, 
retroactive to the effective date of ICWA, shall be sent tc 
the Indian child's tribe, es well as to the Secretary; 
requires each court system to designate a responsible 
Indlvldual(s) to comply with the Act. Recordkeeping and 
access to information has been sporadic under the current 
provision. These changes are designed to Improve the system 
and also to ensure that the tribe has Information about its 
children. The Minnesota Indian Family Preservation Act, 
Minn. Stat. sec. 257.356, provides for such Information to b* 
sent to the tribe. 

(b) Requires the Secretary to provide all Information In 
nlr possessjoi. to the tribe, adoptive or foster parents, or 
adult adoptee. Including the names of all pCii.-ents, unless the 
parents are still living and have requested confidentiality. 
The rationale for this change is that In the absence of a 
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request for confidentiality, there is no reason to withhold 
information from an adult or tribe. In the case of a request 
for confidentiality, the Secretary must provide enough 
information for the tribe to make its own determination as to 
an adopted ~hild*s eligibility for tribal membership, rather 
than permitting the BIA to make that determination for the 
tribe. See Minnesota Indian Family Preservation Act. Minn. 
Stat. 257.356(2). The presumption should be in favor of 
maximum disclosure with only that information relating 
directly to the identity of the specific person requesting 
confidential it/ withheld and not other information relating 
to, for example, the child's oth-^r parent. The rights in 
this section are. of course, in addition to those rights 
provided by section 107. 

(c) Requires the state social services agency to 
annually p«.'epare a summary of Indian children in foster care, 
preadoptive or adoptive placements and submit it to the 
Secretary and the Indian child's tribe. Again, this is 
designed to improve the quality of information available to 
all concerned. 

TITLE II - SOCIAL SECURITY ACT AMENDMENTS 
SEC. 201 

Amends section 408(a) of Title IV of the Soc'-il Security 
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Act (42 U.S.C. 608(a)) to include in the definition of 
''dependent child" any Indian child placed in foster care 
whose placement nd care are the responsibility of his or her 
tribe. This amendment is designed to make clear that 
children placed by tribal social services agencies in 
licensed or approved facilities are eligible for funding 
under the Social Security Act. Currently, the statute seems 
to require that placement be made by a state agency, state 
approved agency or other public agency with which Che state 
has an agreement. Many tribal programs do not fall into 
these categories. See Native Village of Stevens v. Smith. 
770 F.2d 1486 (9th Cir. 1985). cert. den. 106 S.Ct. 1514 
(1986). 

SEC. 202 

Amends section 422 of Title ZV of the Social Security 
Act (42 U.S.C. 622) to require States to include as part of 
their Title ZV-B child welfare plans. \ comprehensive plan 
to ensure State compliance with ZCHA ueve loped in 
consultation with all tribes and Zndian organizations with 
child welfare programs within the state. By including this 
provision in the Social Security Act. thereby requiring that 
compliance be measured in the periodic audits conducted by 
HHS. it is hoped that compliance with the ZCWA will improve. 
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SEC. 203 

Amends section 471 of Title IV of the Social Security 
Act (42 U.S.C. 671) to require States to include as part of 
their Title IV-E foster care and adoption assistanre plans* a 
comprehensive plan to ensure State compliance with ICWA 
developed in consultation with all tribes and Indian 
organizations with child welfare programs within the state. 
As part of this plan* states must recruit and license Indian 
foster homes and piece (and reimburse for) children in 
tribally licensed and approved facilities. Again, by 
including this provision in the Social Security Act, thereby 
requiring that compliance be measured in the periodic audits 
conducted by HHS, it is hoped that compliance with the ICWA, 
particularly the foster home reimbursement and placement 
provisions, will improve. 

TITLE III - MISCELLANEOUS 

SEC. 301 

These amendments take effect 90 days after enactment. 
SEC. 302 

Requires that the amendments be circulated to states and 
tribes within 45 days. 



37 




ERIC 



204 



SBC. 303 

Provides that th* unconstitutionality of one provision 
In this Act Mill not affect the remaining provisions. 
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APPBMDZX C 

TBB INDIAK SOCIAL SERVICES ASSISTANCE ACT OF 1987 

A BILL to anend the Social Services Block Grant, Adoption 
Aeaistance and Child Welfare Act of 1980, and the Alcohol, Mental 
Health and Drug Abuae Act, to authorize the consolidation of 
certain block granta to Indian tfibea, to provide for the 
collective operation of prograss by Indian tribes, to provide 
grant protection to Indian tribes and for other purposes. 

BE IT ENACTED BY THE SENATE AND BOOSE OF REPRESENTATIVES OF 
THE ONITED STATES OF AMERICA IN CONGRESS ASSEMBLED, 
That thia Act may be cited t\m the **lndian Social Servicea 
Assistance Act of 1987". 

TITLE I - SOCIAL SERVICES BLOCK GRANT AMENDMENTS 

SEC. 101. Section 2001 of the Social Security Act (42 U.S.C. 
1397) Is aaended— 

(1) by adding after the phrase "encouraging each State" the 
phrase "and Indian tribe", 

(2) by adding af te * the phrase '■in that state** the phraae 
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"(or in the case of inClen tribe* , within the Indian coammlty)", 

(3) by etrdking out "and" at the end of clause (4), 

(4) by etrlklng out the cona at the end of clause (6) and 
Inserting instead «; and**, and 

(5) by adding after and belcm clause (5) the following new 
clause: 

"(6) alleviating poverty,**. 

SEC. 102. Section 2002 of the Social Security Act (42 
V.S.C. 1397a) Is SMnded— 

(1) by adding after the word "state** each place that It 
appears In subsection (a)(1) the phrase **and Indian tribe**, and 

(2) by adding after the word "State" each place that it 
ap^ Are In subsections (c) and (e) the phrase **or Indian tribe". 

SEC. 103. (a) Section 2003(b) of the Social Security Act 
(42 o.S.C. 1397b(b)), Is amended — 

(1) by adding after ""than" the following clauses. "Indian 
tribes ana , 
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(2) by striking "aubaectlon" after the wo,d "under" and 
Inserting Instead "subsections** « and 

(3) by adding after *'(a)" the clause "and (e)". 

(b) Section 2003 of that Act (42 U.S.C. 1397b) is anended by 
adding at the end the following new subsection: 

"(e) A sum shall be reserved for the direct provision of 
funds to the governing bodies of Indian tribes. The per centua 
of the suns appropriated under this title to be set aside for 
Indian tribes shall be calculated by the following formula: 

Indian population per centum of Indian population 

residing on or near residing on the reservation 

the reservation below the poverty level 
X 

U. S. population per centum of U. s. population below 

the poverty level" 

SEC. 104 Section 2004 of the Social Security Act (42 U.S.C. 
1397c) is amended — 

(1) by adding after the word "state" the f Irst - two times 
that It appears In that section the phrase "or Indian tribe", and 
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(2) by adding after the word "state" the third time It 
appears m that section the phrase "(or In the case of Inc tan 



SEC. 105 section 2005 of the Social Security Act (42 U.S.C. 
1397d) Is amended— 

(1) by adding after the phrase "the State" each place It 
appears in subsection (a) the phrase "or Indian tribe", 

(2) by adding after the phrase "of state and local law" In 
subsection (a)(7) the phrase "or, where It applies, tribal law". 



(3) by adding after the word "State's" each place It appears 
m subsection (b) the phrase "or Indian tribe's". 

SEC. 106 Section 2006 of the Social Security Act (42 U.S.C. 
1397e) Is amended— 

(1) by adding after the phrase "Each State" m subsection 
(a) the phrase "and Indian tribe", 

(2) by adding after the phrases "as the state" and "The 
State" m subsection (a) the phrase "or Indian tribe". 



tribes, within the Indian community)". 



and 
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(3) by adding after the phrase "within the State** in 
subsection (a) the phrase '*(or, in the case of an Indian tribe, 
Mithin the Indian conaunity)" 

(4) by adding at the end of subsection (b) the following new 
sentence: 

''Tribal audits shall be conducted in accordance with 
procedures established by the Secretary.** 

SEC. 107 Section 2007 of the Social Security Act (42 U.S.C. 
1397 f) is aaended by adding after the word '*State'* each place it 
appears in that section the phrase "or Indian tribe". 

SEC. 108 (a) Title XX of the Social Security Act (42 
U.S.C. 13f7 et seq.) is amended by adding at the end the 
following new section: 

'*DIRECT GRANTS TO INDIAN TRIBES 

SEC. 2008. (a) The Secretary shall make payments under 
section 2002 to an Indian tribe which undertakes to operate a 
program under this title. Each tribe shall be entitled to an 
allotment which bears the same ratio to the amount set aside for 
Indian tribes under section 2003(e) of this title (-42 U.S.C. 
1397b(e)) as the ratio determined by the following formula: 
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Indian population 



per centiun of Indian population 



residing on or near 



residing on the reservation 



the reservation 



below the poverty level 



X 



total Indian 



per centum of total Indian population 



population residing on 



residing on the reservation 



or near a reservation 



below the poverty level" 



If any Indian tribes choose not to operate a program under this 
Title, the oums that would be payable to those tribes shall be 
real lotted to the tribes that are operating programs under this 
Title in accordance with the per centum of the total set aside to 
which each tribe is entitled pursuant to the above formula, 

(b) For purposes of this title, the term 'Indian tribe* 
means any Indian tribe, band, nation, or organized group or 
coamunity of Indians, including any Alaska Native village, which 
is recognized as eligible for the special programs and services 
provided by the United States to Indians because of their status 
«s Indians. In Alaska, regional associations defined in section 
7(a) of the Alaska Native Claims Settlement Act (43 U.S.C, 
1606(a)) shall be treated as tribes for the purposes of funding 
under this Title provided that such an association may not 
receive funding for any village within its region that (i) 
applies separately for direct funding under this Title or (2) 
notifies the Secretary that it does not want its regional 



6 





211 



association to apply for social services funding on its behalf. 

(c) Notwithstanding direct grants to Indian tribes pursuant 
to this Act, States, in their allocation of money from the Social 
Services Block Grant shall not discriminate against Indian- 
controlled off-reservation programs serving Indian people." 

TITLE II - ADOPTION ASSISTANCE AND CHILD WELFARE ACT AMENDMENTS 

SEC. 201 Section 422 (b)(7) of Part B of title IV of the 
Social Security Act (42 U.S.C. 622(b)(7)) is amended by inserting 
after the phrase "as authorized by the State" the phrase **, 
Including the funding of Indian-controlled off-reservation 
programs serving Indian children, wherever possible." 

SEC. 202 Section 428 of Part B of title IV of the Social 
Security Act (42 U.S.C. 628) is amended — 

(1) by striking out in subsection (a) "may. in appropriate 
cases (as determined by the Secretary)" and inserting instead 
"shall" 

(2) by striking out in subsection (a) "approved under" and 
inserting instead "which meets the requirements of subsections 
422(a) and (b)(2) through (b)(8)" 
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(3) by striking out the second sentence in subsection (a) 
and inserting nstead "A suoi shall be reserved for the direct 
provision of funds to the governing bodies of Indian tribes, Th- 
per centum of the sums appropriated under this title to be set 
aside for Indian tribes shall be equal to the amount which bears 
the same ratio to the amount appropriated for the fiscal year as 
the ratio determined by the following formula: 

Indian population per centum of Inuian population 

residing on or near residing on the reservation 

the reservation below the poverty level 



(4) by striking out everything in subsection (b) and 
inserting instead: 

"(b)(1) Each tribe shall be entitled to an allotment which 
bears the same ratio to the amount set aside for Indian tribes 
under subsection (a) (42 u.S.C. 628(a)) as the ratio determined 
by tae following formula: 



X 



13. S. population 



per centum of u. S, population below 



the poverty level" 
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Indian population of 



par cantua of Indian population of 



triba raaiding on or 



triba raaiding on tha 



naar tha raaarvation 



raaarvation balow tha povarty laval 



X 



total Indian 



por ca.ntua of total Indian population 



population raaiding on 



raaiding on a raaarvation 



or naar a raaarvation 



balow tha povarty laval 



If any Indian tribaa chooaa nut to oparata a prograa undar this 
Titla, tha auaa that would be payabla to thoaa tribaa ahall ba 
raallottad to tha tribaa that ira operating prograaa undar thia 
Title in accordance with the pav cantun of the total aet aaide to 
which each triba ia entitled purauant to the above formula. 

(2) Subject to the conditiona aet forth in aubaectiona (a) 
and (b)(i), the Secretary ahall pay an aaount equal to either (A) 
7S par centua of the total aua expended under the plan (including 
tha coat of adainiatration of tha plan) or (B) the per centum 
derived by utilizing the foraula provided in aection 474(e)(3)(A) 
of thia Act (42 U.S.C. 674(e)(3)(A)), whichever ia greater. 

(3) A tribe ahall ba peraitted to uae Federal or State funda 
to natch payaanta for which tribes are eligible under thia 
Section, provided that tha Federal or state funda are au\:horizad 
for purpoaea related to the goals and object ivea of thia Part. 

(4) In any caae where a a at ia factory plan under aection 422 
haa bean aubaittad by an Indian tribe, the Secretary ahall reduce 
tha tribal ahare otherwiaa reqv -ad under aubaection (b)(2) upon 
a ahowing by the triba that it doaa not have adequate financial 
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resources to provide the required nstch due to a lack of 
coepereble Federal and State funds, inadequate tribal resources, 
an inadequate tax base, or any other factor giving rise to 
financial hardship. The Secretary shall construs this section 
liberally with the goal of ensuring that all tribes subnitting 
ths rsquired plan receive the funding provided for by this Act." 

SBC. 202 Section 474 of Part E of Title IV of ths Social 
Sscurity Act (42 u.S.C. 674) is aasnded by adding at ths end ths 
following new subsection: 

"(e) Ths Sscretary shall atke payments to an Indian tribe 
which undertakes to operate a progran under this Part. 

(1) The provisions and rsquireaents of sections 471, 472, 
473 and 47a of this Act (42 U.S.C. 671, 672, 673 and 676} shall 
be applicable to Indian tribes except as follows: 

(A) Subssctions 10, 14 and 16 of ssction 471 of this Act 
(42 U.S.C. 671 (10), (14) and (16)) shall not apply. Instead, 
Indian tribsa shall dsvelop systems for foster cars licensing and 
placement, development of case plans and case plan review 
consistent with tribal standardf< and ths Indian Child Welfare Act 
(25 U.S.C. 1901 et seq.). 

(B) The Secretary mcy reasonably alter the requirements of 
other sections of this Part for the purpose of relieving any 
unreasonable hardships upon the Indian tribes that might resul**, 
due to their unique needs, from a strict application of 
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particular r«quir«a«nt. 

(2) For purposes of this Part, the tern "Indian tribe' aeans 
any Indian tribe, band, nntlon or organized group or couunlty off 
Indians. Including any Alaska Native village, which is recognized 
as eligible for the special proyraas and services provided by the 
United states to Indians because of their status as Indians. In 
Alaska, regional associations defined In section 7(a) of the 
Alaska Native Clr \m Settleaent Act (43 O.S.C. 1606(a)) shall be 
treated as trl» js for the purposes of funding under this Title 
provided that such an association aay not receive funding for any 
village «*thln Its region that (l) applies separately for direct 
funding under this Title or (2) notifies the Secretary that It 
does not want Its regional association to "^pply for social 
services funding on Its behalf. 

(3) (A) The payment of funds to Indian tribes shall be 
calculated by the samo formula applicable to states In subsection 
(a) of this section except that tribes shall be entitled to lOO 
per centua of the expenditures necessary for the proper and 
efficient adalnlstrat:lon of the plan as enumerated In subsection 
(a)(3). Per capita Income shall be calculated by Including only 
Indians who reside on the tribe '» reservation. 

(B) A tribe shall be permitted to use Federal or State funds 
to match payments for which tribes are eligible under this 
section, provided that the Federal or State fw-*s are authorized 
for adoption assistance, foster care maintenance payments or 
administration of the tribal plan developed pursuant to this 
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Part. 



(C) la any case whore a satisfactory pl«in has been submitted 
by an Indian tribe, the Secretary shall reduce the ^ribal share 
otherwise required under subsection (a) upon a showing by the 
tribe that it does not have adequate financial resources to 
provide the required match due to a lack of comparable Federal 
and State funds, inadequate tribal resources, an inadequate tax 
base, or any other factor giving rise to financial hardship. The 
Secretary shall construe this section liberally with the goal of 
ensuring that all tribes submitting the required plan receive the 
funding provided for by this Act, provided th:*t 

(i) In any case where the Secretary reduces the tribal share 
calculated pursuant to subsection (a)(1) of this section, h« 
shall have the authority to review and approve the tribal payment 
schedule for foster families and child-care institutions, e;;cept 
that in no esse shall he disapprove any schedule which proposes 
payments that do not e::ceed the amount provided for any State 
wherein the reservation is located, and 

(ii) In any case where the Secretary reduces the tribal 
share calculated pursuant to subsection (a)(2) of this section, 
he sha.U have the authority to review and approve the tribal 
payment schedule provided for in adoption assistance agreemenirs, 
except that in no case shall he disapprove any schedule wh.^ch 
proposes payments at a level that does not exceed the amount 
provided for any State wherein the reservation is located." 
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TITLE III - ALCOHOL, HENTAL HEALTH AND DRUG ABUSE BLOCK GRANT 
ANBNDNENTS 

SEC. 301 Section 1913(b) of the Public Health Service Act 
(42 U.S.C. 300x-l«(b)) a6 attended — 

(1) by striking out suosectlons (1) and (2) and Inserting 
Instead 

"(1) A sum shall be reserved for the direct provision of 
funds to the governing bodies of Indian tribes. The per centum 
of the sums appropriated under this title to be set aside for 
Indian tribes shall be equal to the amount which bears the same 
ratio to the amount appropriated for the fiscal year as the ratio 
determined by the following formula: 

Indian population per centum of Indian population 

residing on or near residing on the reservation 

the reservation below the poverty level 

*- X « 

0. S. population per centum of 0. s. population below 

the poverty level 

(2) Each tribe shall be entitled to an allotment which bears 
the same ratio to the amount set aside for Indian tribes under 
clause (1) of this subsection (42 U.S.C. 300x-la(b) (1) ) as the 
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ratio d«t«rained by the following formula: 



Indian population of 



per centua of Indian population of 



triba reaiding on or 



tribe reaiding on the 



near the raaervation 



reservation below the poverty level 



X 



total Indian 



per centua of total Indian population 



population residing on 



residing on a reservation 



or near a reservation 



below the poverty level 



provided that no tribe or tribal organization shall receive less 
than the amount that it received during any of the fiscal years 
fron 1982 through 1988. if any Indian tribes choose not to 
operate a program under «this Title, the sums that would be 
payable to those tribes shall (A) be utilized to make payments to 
tnose tribes thj»t are entitled to additional amounts by reason of 
having received grants during any of the fiscal years from 1982 
through 1988, and (B) be reallocated, if there are sums remaining 
following the distribution under clause (A), to tribes that are 
operating prcgrams under this Title in accordance with the per 
centua of the total set aside to which each tribe is entitled 
pursuant to the above formula. If the unclaimed sums are 
insufficient to fully fund the tribes eligible for the extra 
I>ayment8 provided for in clause (A), any additional sums that are 
needed shall be deducted from the allotments of the State in 
which the tribes are located. 
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TITLE IV - CONSOLIDATED FUNDING FOR INDIAN TRIBES 

5BC. 401 (a) NotMithst«nding any ccher provision of law, 
upon the application of an Indian tribe under this title, the 
Secretary of Health and Huaan Services shall consolidate the 
grants Mde by that D'spartaent dlrectlv to an Indian tribe under 
titles XX and IV-B of the Social Security Act, Title XIX of the 
Public Health Service Act and under the Low-Income Hone Energy 
Assistance Act of 1961. 

(b) Any consolidated grant for any Indian tribe shall not be 
less thar. the sum of the separate grants which that tribe would 
otherwise be entitled to receive for such fiscal year. 

(c) The funds received under a consolidated grant ehail be 
expended for the prograns and purposes authorized under any or 
all of the grants which are being consolidated. In accordance 
with all conditions and requirements which would be applicable to 
grants for those programs end purposes In the absence of the 
consolidation, but each Indian tribe shall determine the 
allocation of the funds granted to each such program and purpose. 

(d) (1) Notwithstanding any other provision of law, an 
Indian tribe shall be entitled to submit a single (A) application 
for a consolidated grant In accordance wlti« this title for any 
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fiscal year, and (B) preexpenditure report with respect to each 
such consolidated grant received for any fiscal year, in 
accordance with regulations promulgated by the Secretary. 

(2) Notwithstanding any other provision of law, an Indian 
tribe which elects to expend none of its consolidated grant funds 
for any one grant program shall not be requiredr as a condition 
of receiving a consolidated grant, to comply with the conditions 
or to make the reports or asmirances applicable to that program. 

(3) Nothing in this title shall preclude the Secretary from 
providing procedures for accounting, auditing, evaluating, and 
reviewing any programs or activities receiving funding under any 
corsoMdated grant 

TITLE V > COLLECTIVE OP '"NATION OF PROGRAMS AND GRANT PROTECTION 
rOR INDIAN TRIBES 

SEC. 501 For any of the programs covered by any of the 
Titles In this bill, an Indian tribe may — 

(a) enter into agreements with other Indian tribes for the 
provision of service; by a single organizational unit providing 
for centralized administration of services for the region served 
by the Indian tribes so agreeing. In the case of such an 
agreement, the organizational unit may submit a single 
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application on behalf of all of the tribes which are a party to 
the agreement and« unless the organizational agreement provides 
otherwise, shall receive an anount eqi ai to the amount to which 
the tribes would have been entitled had they applied 
individually; 

(b) contract with qualified providers for the delivery of 
services. 

SEC. 502. All funds and prograns provided for under all 
Titles in this bill shall be considered as supplemental or in 
addition to all other programs, grants, contracts or funds 
provided by any federal, state, county government, department or 
other agency m 4 serving Indian tribes, their service populations 
or of f -reservation Indian people. No such funds or programs may 
be reduced or eliminated as a result of funds or programs 
provided by this Part except in the case where direct funds are 
already being provided to tribes pursuant to Titles XX or IV-B of 
the Social Security Act or Title XIX of the Public Health Service 
Act and the continuation of those direct grants in addi ,ion to 
the grant s provided by this Act would be duplicative. 

TITLE VI > CENSUS BUREAU STATISTICS 

SBC. 601 The Census Bureau shall hereafter — 
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(a) inciudtt calculations of the nationwide poverty level for 
Indiana residing on or near a reservation in its yearly report on 
incoae «nd poverty, 

(b) prepare a unifora national estiaate of the yearly 
population growth rate expected for Indians living on or near 
reservations based upon data collected in the previous two 
decennial censuses relating to population growth, birth rated, 
death rates, and other relevant indicia of population trends, 
provided, however, that if the Census Bureau hereafter decides to 
include reservation-specific population estimates for Indians 
residing on or near each reservation in its yearly population 
updates, it shall no longer be required to calculate an estimated 
national growth rate for Indian reservations. 

TITLE VII - DEFINITIONS, EFFECTIVE DATE, AND AUTHORIZATION OF 
APPROPRIATIONS 

SEC. 701 For the purposes of this Act, the term — 

(a) "Indian" means a person who is either (i) a member of an 
Indian tribe or (2) is eligible for membership in an Indian 
tribe. 

(b) "Poverty level" means the per centum of the relevant 
population below the poverty thresholds set by the Census Bureau 
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on a yearly basis. In determining the per centum, the 
calculation based upon family aggregate cash income shall be 
utilized. 

r*** "Reservation" means Indian country as defined in section 
4(10) of P.L. 95-608 (28 U.S.C, 1903(10)). as well as Alaska 
Mative villages and the traditional Indian ^reas of Oklahoma. 

(d) 'Population" means the most recent available population 
statistics compiled by the :;ensus Bureau. In calculating 
population on or near <-» tribe's reservation, the Secretary shall 
utilize the population statistics included in the last decennial 
census as updated by application of the growth rate calculated by 
the Census Bureau pursuant to section 601(b) of this Act (unless 
the Census Bureau hereafter includes reservation-specific 
population estimates in its yearly population updates, in which 
case those estimates shall be utilized by the Secretary). 

(e) "Per capita income" means the per capita income 
statistics included in the last decennial census. 

(f) "Near reservation" means those areas, communities and 
counties adjacent or contiguous to reservations. In the case 
where more than one reservation is adjacent or contiguous to an 
area, community or county, the Secretary shall confer with the 
affected tribes and determine the allocation of the near 
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reservation Indian population as between the affected tribes. In 
the case Mhsre an adjacent or contiguous area, coanunity or 
county includes a annicipality with a population in excess of 
60,000, the Sscrstary shall confsr with the adjacent or 
contiguous tribes to determine the part of the population in such 
coaaurity that should be classified, for the purposss of funding, 
as residing near ths ressrv?»tion of ths affected tribe. 

(g) "Secretary" aeans the Secretary of Health and Huaan 
Services. 

SBC. 702 The provisions of this bill shall be effective 
with respect to fiscal year 1989 and succeeding fiscal years. 

SEC. 703 There are authorized to be appropriated such sums 
as may be necessary to carry out the provisions of this Act. 
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APPENDIX D 

SUMMARY OP THE INDIAN SOCIAL SERVICES ASSISTANCE ACT OP 1987 

TITLE I - SOCIAL SERVICES BLOCK GRANT AMENDMENTS 

Section 101 This section adds "alleviating poverty" to the 
purposes of the Social Services Block Grant (Title XX) and 
includes Indian tribes in the category of those who are 
encouraged to furnish social services to meet the goals 
specified in Title XX. 

Section 102 This section adds Indian tribes to sections 
relating to eligibility for Title XX funds, timing of 
expenditures and purchase of technical assistance. 

Section 103 This section sets aside a portion of the funds 
appropriated under Title XX for the direct payment of grants 
to Indian tribes. The amount of the set aside is determined 
by a formula which takes into account the Indian population 
residing on or near the reservation (the likely service area 
for the tribal social services program) and the nationwide 
percentage of on reservation Indians below the poverty level 
{which reflects the notion that given economic conditions on 
and near reservation, a larger percentage of the total 
population is likely to make use of social services; the 
choice of this particular multiplier is in part a reflectior 
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of the correlation between poverty and service population and 
In part based upon a desire to use criteria In the fox'mula 
for which adequate data Is available.) The amount payable to 
tribes Is deducted from the total amount available to the 
States under the Social Services Block Grant. 

Section 104 This section adds Indian tribes to a section of 
Title XX relating to the preparation of plans specifying 
the Intended use of Block Grant funds, 

section 105 This section adds Indian tribes to a section 
which places limitations upon the use of Title XX grants. 

section 106 This section adds Indian tribes to a section 
dealing with reports and audits and specifies the^ tribal 
audits shall be conduct-d in accordance with procedures 
established by the Secretary of Health and Human Services. 

Section 107 This section adds Indian tribes to a section 
dealing with the provision of child Day Care services. 

Section 108 This section authorizes Title XX payments to 
Indian tribes based upon a formula which takes into account 
the Indian population residing on or near the tribe's 
reservation and the percentage of Indians residing on the 
reservation with incomes below the poverty level. The 
rationale for this formula is the same as in section 103. 
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This secticn defines Indian tribes to include all fed. .ally 
recognized cribes, including Alaska Native villages and, 
except in certain circumstances, the definition also includes 
Alaska regional associations. This last clause recognizes 
that the regional associations are, in many cases, currently 
the social service providers for the villages in their 
geographic area. In addition, this section provides that 
States my not discriminate in their allocation of Title XX 
money against Indian-controlled programs serving Indian 
people living of f -reservation. 

TITLE II - ADOPTION ASSISTANCE AND CHILD WELFARE ACT 
AMENDMENTS 

Section 201 This section requires States to include in their 
State plan provisions relating to the funding of Indian- 
controlled programs serving off-reservation Indians wherever 
possible. This is designed to ensure that the passage of 
this Act will not cause off-reservation programs (urban 
programs in most instances) to lose the opportunity to 
contract with States for the provision of services to Indian 
people. 

Section 202 This section sets aside a portion of the funds 
appropriated under Title IV-B for the direct payment of- 
grants for child welfare services to Indian tribes. The 
amount of the set aside is determined by a formula which 
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takes into account the Indian population residing on or near 
the reservation and the nationwide percentag? of on 
reservation Indians below the poverty level. The rationale 
for this formula is explained in section 103. All tribes who 
submit an acceptable plan are eligible for the direct federal 
payments. This is designed to reverse the Secretary's 
current interpretation of Title iV-B requiring as a 
prerequisite for funding that a tribe contract with the BIA, 
pursuant to P.L. 95-638, to provide social services directly 
to its people. Each tribe's allotment is based upon the 
population and poverty level criteria included in the set 
aside formula. The amount payable to tribes is deducted fron 
the total amount available to the States under Title IV-B 
Tribes are permitted to use Federal and State funds to 
satisfy the match requirement under Title TV-B provided that 
the Federal and State funds may be used for purposes which 
relate to the goals and objectives of Title IV-B. The 
matching fund formula provides for a reduction for most 
tribes below the 25 per centum match generally required under 
Title IV-B. This reflects the fact that most tribes have 
inadequate resources at present to fully fund these programs. 
All tribes . ay apply to the Secretary of Health and Human 
Services for further reductions in the matching share 
requirement ia cases of financial hardship. 

Section 203 This section would entitle tribes to receive 
direct federal reimbursement under Title IV-E of the Social 
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Security Act for foster care paymenrs and adoption 
assistance. At present, only those tribes who are licensed 
state placing agencies or who have an agreement with the 
state may receive payment for footer care payments. See 
Katlve Vlllaoe of Stevens Smith , 770 F.2d i486 (9th Clr. 
1985), cert. den. 106 S.Ct. 1614 (1986). The percentage of 
the payment to be reimbursed by the federal government would 
be based upon a weighted formula which takes Into account per 
capita Income of Indians on the reservation of the tribe 
relative to national per capita income* This Is the same 
formula applicable to the states. lOOX of tribal 
administrative costs would be paid (an Increase over the 
State allotment — States genei'ally have ipore of a 
preexisting Infrastructure tha do tribes). Tribes are 
permitted to use Federal and State funds to satisfy the match 
requirement under TltT ^ IV-E provided that the Fec'eral .-xnd 
State funds may be used for the activities funded by Title 
IV-E* In any case where, by tribal certification of 
financial hardship, the match Is reduced In regard to the 
actual payments to be made (as opposed to administrative 
costs), the Secretary would have the authority to approve or 
disapprove the tribal pmyment schedule for foster families, 
child-care Institutions and adoption assistance, although he 
would not have the right to dlsap )v*» of any schedule w! ch 
sets payments at a level which does not exceed that of ^ny 
state in which the tribe Is located. This ensures fiscal 
accountability notwlthstciiding the waiver or reduction of the 
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matching requiremenv 

This section also provides that the requirements of the 
Adoption Assistance and Child Welfare Act shall be applirable 
to tribes receiving these payments except for the provisions 
of that Act relating to foster care licensing, development oC 
case plans and a case plan review system, in regard to these 
issues, tribes are instead required to develop systems that 
are consistent with tribal standards and the Indian Child 
Hellare Act. There are some potential inconsistencies 
between the ICWA and P.L. 96-272 as applied and diff'^rences 
between resources availeble to state and tribal social 
services agencies. For example, the permanancy planning 
provision in P.L. 96-272 is sometimes interpret*»d as placing 
strict limits on the length of foster care. Under the ICM^, 
it may sometimes be that a long-term arrangement is the only 
way to preserve the child's connection with hi*: or her tribe 
ani heritage. Moreover, the review system required by 96-272 
may not make sense in the context of a small, personalized 
tribal pr^iram. Tribes should have the flexibility to 
structure child placements and their child welfare programs 
in general notwithstanding the.^r receipt of funds pursuant to 
this Title. 

TITLE III - ALCOHOL, MENTAL HEALTH AND DRUG ABUSE BLOCK GRANT 
AMENDMENTS 

Section 301 This section would provide for direc grants to 
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tribes under the Alcohol. Mental Health and Drug Abuse Block 
Grant. It sets aside a portion of the funds appropriated 
under this block grant based upon a formula which takes into 
«ccount the Indian population residing on or near the 
reservation and the nationwide percentage of on reservation 
Indians below the poverty level (see section 103 
explanation). Each tribe's allotment is based upon the 
population and poverty criteria included .^n the set aside 
formula. The amount payable to tribef/ is deducted from the 
total amount available to the states under the Alcohol. 
Mental Health and Drug Abuse Block Grant. 

TITLE IV - CONSOLIDATED FUNDING FOR INDIAW TRIBES 

Section 401 This section permits tribes to consolidate their 
grants under the Social Services. Alcohol, Mental Health and 
Drug Abuse and Low-Income Home Energy Assistance Block 
Grants, 'fribes would need to make only one grant application 
and be permitted to determine the allocation of the funds 
received as between the different programs. This section 
reflects the notion that the problems which these programs 
address are interrelated and that increased coordination of 
the programs will result in more responsive and efficient 
programs. 

TITLE V - COLLECTIVE OPERATION OF PROGRAMS AND GRANT 
PROTECTION FOR INDIAN TRIBES 
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Section 501 This section allows tribes to enter Into 
cooperative services arrangenents with each other. Tribes so 
agreeing would be permitted to submit a single funding 
application and would be entitled to an amount equal to the 
amount to which the tribes would have been entitled had they 
applied Individually. This section also permits tribes to 
contract with outside providers for the delivery of services. 

Section 502 This section provides that no existing funds or 
programs provided to Indian tribes, their service population 
or off-reservation Indian people may be reduced or eliminated 
by reason of the passage of this legislation, except in the 
case where tribes are already receiving direct grants through 
the programs covered by this Act and continuation of these 
preexisting grants would be duplicative. This section 
ensures that this Act does not have the unintended result of 
a decrease in services to Indian people. Unf ortunace.Xy , some 
states have been tar too eager to reduce budgets by dwn^ ing 
Indian people services without regard to the availability of 
tribal or Federal services. Given the Liodebt suas of mc ney 
provided by this Act, tribes will certainly not be able to 
supply the entire panoply of ^services -- States must continue 
to supply tneir fair share findfte.3. Indian people are 
entitled to the services available to all citizens of the 
State. ) 
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TITLE VI - CENSUS BUREAH STATISTICS 

Sevl'ion 601 This section directs the Census Bureau to update 
on an annual basis nationwide statistics on the Indian 
poverty level. It also requires the Census Bureau to prepare 
a national estimate of the yearly population growth rate to 
be expected on reservations (to be used to update decennial 
census data). This data is necessary to ensure the accuracy 
of the data used in the formulas. This data is routinely 
prepared for non- Indian populations and it should not be 
difficult for the Census Bureau to comply with this section. 

TITLE VII - DEFINITIONS, EFFECTIVE DATE, AND AUTHORIZATION OF 
APPROPRIATIONS 

Section 701 This is the definitional section, including 
definitions of "Indian", "Indian tribe" (the same definition 
as in section 108), ""-»verty level", "Population", "Per 
Capita Income", "Near reservation" (communities, areas and 
counties adjacent or contiguous to reservations, with certain 
exceptions), "Reservation' (which includes Alaska Native 
• ^llages and trcditional Iridiari areas ot Gk.I«ihuiua} arm 
"Secretary" . 

Section 02 This section provides that this legislation 
shall be effective beginning in fiscal year 1988. 
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Section 703 This section authorizes the appropriation of 
such funds as may be necessary to carry out the provisions of 
this Act. 
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TESTIMONY OF MYRA M. MUNSON 
BEFORE THE SENATE SELECT COMMITTEE 
ON INDIAN AFFAIRS 
Noveober 10, 1987 



Mr. Chairman and Meuibers of the Conmlttee: 

I Appreciate the opportunity to speak before this committee 
today. I am currently the Commissioner of the Alaska 
Department of Health and Social Services. This is a 
multi-service agency with a broad array of responsibility 
for human service needs; including responsibility for the 
state's implementation of the Indian Child Welfare Act in 
Alaska. 

Since 1979, I have had extensive familiarity with the Act. 
From 1980 through 1983 I worked for the Division of Family 
and Youth Services in Alaska, providing Indian Child Welfare 
Act training and policy analysis on a statewide basis. In 
this role, my responsibA-lities included implementing the 
Indian Child Welfare Act. In addition, as part of the 
Division's comnitment to implementing the Act, I provided 
training for all new Family and Youth Services social 
workers and probation officers, as well as child welfare 
staff of most of the regional non-profit Native associations 
and village council members. The training focused on all 
aspects of the Act, including the state's responsibilities, 
the authority and powers enjoyed by Alaska Native villages, 
and the improvement of child welfare services to Alaska 
Native children. 

For the next three years, I worked for the State Attorney 
General's Office and represented the Department of Health 
and Social Services in many child welfare cases. I 
continued to occasionally provide training for tribal 
council members and staff of associations, as well as staff 
in the Department of Health and Social Services. 

It was during this time that the state of Alaska, at the 
impetus of former Governor Sheffield, began negotiations 
with representatives of Alaska Native villages and 
non-profit associations to develop a model Indian Child 
Welfare State-Tribal Agreement to offer to the villages in 
Alaska. That effort, in which I took part, has continued 
under the direction of Governor Cowper and with my full 
support. Continuing this process is a very high priority of 
this administration. I certainly hope before I leave this 
office, Alaska will be a signator with many Alaska Native 
villages to state-tribiil agreements under the Indian Child 
Welfare Act. 

From all of this experience, I have drawn some conclusions 
which I think merit consideration as yon reexamine the 
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Indian Child Welfare Act. Perhaps the most significant 
conclusion is thai: the Indian Child Welfare Act was needed 
and has helped. Clearly, in our state and around the 
country the Act has had the effect of Improving the quality 
of lives of Indian children, reducing the frequency of 

?lacenient8 of Indian children in nor*Indian homes, and 
nrproving the awareness of state adu^inistrators , judges, and 
social workers to the culture and governmental relationship 
of the tribe and the child and the child's family. Although 
there is a lot of work yet to be done, no Indian child's 
case is considered In my state without olscussion of the 
requirements and policies ot the Act . 

More tmportsLtly, however, is that the Act has had the 
effect of empowering Alaska Nativ« villages. By explicitly 
recognizing the interest and power tribes have concerning 
their children, the Act has triggered Interest among tribal 
leaders and Indian and Alaska Native social service 
organizations. The passage of the Indian Child Welfare Act 
has significantly reduced the sense of powerlessness that 
Alaska Natives felt regarding their children. As a result 
of the Act's passage, issues regarding children and family 
problems are discussed in village councils, and villages are 
ma. ing significant decisions about the well-being of 
individual children and children as a group. This has 
caused village councils to focus their non-profit 
associations to direct resources on advocacy, training, and 
child welfara services. It has forced state officials and 
social workers in closer and more meaningful relationships 
with meinbers of Alaska Native villages. All of this has had 
an empowering effect which has improved the situation of 
Alaska Native children. 

The Indian Child Welfare Act of 1978 was enacted to protect 
the best interests of Indian children and preserve tribal 
integrity by reducing the numbers of Indian children removed 
from Indian homes and environments. Since the passage of 
the Act, the Alaska Department of Health and Social Services 
has moved to assure full implementation of the Act, thereby 
providing better casework services to Alaska Native children 
and their families. 

Although the state's data systems are wholly inadequate for 
even the most fundamental management needs , we can , from the 
information which can b3 gleaned from this system, 
demonstrate clearly .hat there have been improvements. 
Alaska Native children are placed in Native homes far more 
often than in the past. We are still a long way from having 
accomplished this as thoroughly as we would like, but there 
has been Improvement. 

At the end of Fiscal Year 1986, 34 percent of Alaska 
children receiving protective services were Alaskan ..ative. 
Two-thirds of the Native children receiving services were in 
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their own homes , while most of those in out of home 
placements (68 percent) were in the home of a relative or in 
a foster home. 

The Division of Family and Youth Services is required by 
Titles IV-E and IV-B to periodically review the status of 
all children in custody. Three of the five regions in the 
State conduct all reviews of Native childrei with the 
participation of Native Elders. The remaining two regions 
follow that process on some, but not all, Native children, 
and will be formalizing the same procedure by the end of the 
fiscal year. 

It is important to note that ehese changes have not resulted 
only from the Indian Child Welfare Act. They also result 
from a changins professional understanding of th< needs of 
children in relationship to their family and extended 
family. In 1972, it was the commonly accepted practice that 
when a child was placed in care, there should be a period of 
time during which the child did not see the parent in order 
that the child could adjust to a new setting. We understand 
now that regular, frequent contact between parent and child 
is essential to reuniting the family and that the disruption 
in contact between the parent and child is damaging to the 
child as well as hurtful to the parent. This is a change in 
understanding that came about not only from the Indian Child 
Welfare Act, but from our continual efforts in the practice 
of child welfare to look at the needs of children. 

The same kind of development has occurred in our 
understanding o. the role of extended family and of families 
of the same race or culture. When I began practicing, 
culture or race was simply one more factor to be considered, 
not much more Important than the religion of the parent, in 
decidirg on the placement of the child. We have come to 
understand that the role of culture and race in a child's 
life is very complex and meaningful and cannot be ignored in 
placement decisions without causing great damage to the 
child and great loss to our comnuntties. The Indian Child 
Welfare Act has furthered this understanding and has 
certainly impQsed it where necessary. These changes have 
not come about solely because of the Indian Ch51d Welfare 
Act. 

In assessing the impact of the Act, it is also important 
that we look at factors which have mitigated its 
effectiveness. Not all of these factors require statutory 
change. Perhaps most Importantly, the Act was significantly 
underfunded. The funding policies of the Bureau of Indian 
Affairs , particularly those related to distributing fundr . 
added even more to the potential limitations. It is my 
personal convl'Jtion that the Act might never have been 
necessary had every Indian p£^ent had easy access to 
competent legal representation whenever tney came in contact 
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with a state court. Similarly, if every tribe had had 
access to competent, well-prepared legal advisors there 
would have been far more rapid implementation of the Act and 
uite honestly, in my opinion, there would have been less 
itigation as issues would have been negotiated and 
discussed early on by people on equal footing. 

Villages in this state were hindered by the fact that the 
Bureau of Indian Affairs limited the use of the Indian Child 
Welfare srants. They would not allow them to be used 
explicitly for either purchasing legal representation or for 
training, it is meaningless tell to a small community to 
"use the money to develop a child welfare program" without 
providing trainine for governmental leaders and members of 
the village regarding ^at a child welfare system is and 
does, the rights a village has in these proceedings, and 
what authority it has. Taking such a course dooms the Act 
to be less effective than it could be. I understand those 
policies have changed over time, but not sufficiently. 
There is still inadequate funding for tribes to acquire the 
representation and training that they need to fully 
accomplish the purposes of the Act. 

In addition to an overall lack of adequate fxmding, the 
extremely competitive grant process administered by the 
Bureau of Indian Affairs had negative effects. This process 
did great disservice to tribes and Indian organizations. In 
1980 an informal working group of non-profit associations 
concerned about Indian child welfare was meeting regularly. 
That group called itself the Alaska Ilative Child Welfare 
Task Force. State representatives took part as ex-officio 
members and participated in the subsequent formation of the 
Alaska Native Child Advocacy Board (ANCAB). ANCAB disinte- 
grated and discontinued meetings in 1983. The single most 
important cause of its disintegration was the competi- 
tiveness of Indian Child Welfare Act grants. Over time, 
meetings were dominated more and more bv discussions related 
to securing and writing grants, and exchanging information 
regarding Bureau of Indian Affairs grant expectations. It 
was impossible to sustain discussion about child welfare 
policy when there were constant questions concerning 
meetings and what technical assistance wae and was not 
available. As the associations began to disagree 
significantly over whose proposal and how many proposals 
should be funded, it simply became intolerable to continue 
CO meet, and, quite honestly, was not a responsible use of 
limited travel funds. Only recently has a new group formed 
to focus again on Alaska Native child welfare issues. This 
group is forming for many reasons, but dominant among them 
is the impetus provided by the state in the state-tribal 
negotiations. History has shown us that the Act will never 
be as successful as Congress wants it to be if tribes are 
not funded to carry out the Act's purposes. 
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In a related area, it is essential that states and tribes be 
independent of each other in meeting obligations to the 
federal government. It is neither fair, nor does it achieve 
good social policy, for the federal government to require 
either a state or tribe to impose on the other the 
requirements of the federal government in order for either 
to achieve funding. Current requirements often contribute 
unnecessarily to divisiveness between states and tribes, adc 
to the level of distrust, and do not achieve the purposes of 
the Act. 

With regard to the details of the Act itself, I am aware 
that proposed amendments are coming to this committee. As 
one who has offered continuing legal education courses to 
Alaskans lawyers and taken part in training on a national 
level for legal services attorneys representing tribes, I 
urge you to be cautious in amending the Act. I think it is 
important that you focus on those issues of greatest 
national significance and not try to fix every bad case or 
every questionable outcome through amendments. To do so 
will simply lead to another round of litigation. A state 
court which chooses to ignore the plain language of the law 
will not be deterred by changes in the law. However, for 
the majority of states which have made a serious effort to 
honestly interpret and implement the law, every change will 
spur a whole new round of questions about "What does this 
mean?" A law in effect only eight years is a very new law 
and we should be very cautious of a "kitchen sink approach 
to change. 

In addition, as you look at proposed amendments, I think you 
should be very cautious about imposing obligations on tribes 
that they may not be prepared to meet. In providing 
training for attorneys representing non-Alaskan tribes, I 
was impressed by the number of those attorneys who indicated 
that they worked for tribes that have made a conscious 
decision that it is in the tribes' interests to rely on the 
state court to handle involuntary child custody proceedings. 
Those tribes decided that child welfare cases are divisive 
and too expensive' requiring a full infrastructure that the 
tribe feels it cannot afford. Instead, they made the 
decision that it is a better use of limited resources to use 
their funds to work with state officials, to intervene when 
necessary to cause state officials to make better decisions 
than might otherwise be made, And to develop services within 
their own tribes in order that the need for involuntary 
intervention in a family will be reduced. To impose 
exclus'^ve jurisdiction on a tribe which currently has 
concurrent jurisdiction limits their options and should be 
avoided. 

Finally, in cautioning you against making many changes in 
the law, I think it is important to consider that merely 
changing laws or strengthening laws will never fully achieve 



-5- 



ERIC 




24! 



the purposes of the Indian Child Welfare Act, We can tinker 
with and add to this law year after year after year, and the 
plight of Indian children and Indian families and Indian 
tribes will not be improved until the socio-economic 
condition of the people in those tribes is improved, until 
their status within our country is improved. Poverty, 
unemployment, alcoholism, suicide, and a plethora of other 
human problems that affect Indian children and families 
disproportionately must be reduced if the goals of the Act 
are to be achieved. In my opinion, you should look at the 
other ways in which Congress addresses its trust obligation 
to Indian people throughout this country, including Alaska. 

Preventing unwarranted or improper intervention in Indian 
families is an important part of achieving more stable and 
valued tribes and Indian families, but the Act cannot 
accomplish the job alone. I urge you to look to the 
policies that support all the children in this country, 
particularly Indian children and families and Indian tribes, 
to achieve that full purpose. We must examine all of the 
ways in which support for Indian tribes and Indian people 
have been reduced, and reconsider those policies as well as 
those embodied in the Indian Child Welfare Act if we are 
going to achieve the purposes of the Act. 
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Attached for your information is an addendum to the 
testimony of Myra M. llunson who testified before the Senate 
Select Committee on Indian Affairs on November 10, 1987. 

The addendum provides updated statistics for Native and 
non-Native CPS cases and comment on other statistics presented 
to the committee at the hearings. 

State of Alaska 
FY 87 Statistics/Native and Non-Native CPS Cases 

• 10,105 children received Child Protective Services in 
FY87. 

2,983 or 29, 5X of children receiving protective services 
were Native children. This figure does not include the 
number of unknown who rr.ay be Native. If it is assumed 
- .at about 30Z of the CPS cases with unknown race are 
Native, then the number of Native Children is probabl> 
3,049 or 302 of the total figure. 

2,019 or 67. 7Z of Native children served were In their 
own homes, 

964 or 32. 3Z of total Native children served were in 
out-of-home placements, including placements in the homes 
of relatives. 
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322 or 33Z of Native children served outside their homes 
were served in the homes of relatives (excluding 
relatives who were licensed foster parents.) 

387 or 40Z of Native children placed outside their homes 
were served in foster care, including relatives who were 



licensed foster parents. 

• 795 ^:hildr^n (both Native and non-Native) served 'n FY87 
were in foster care. 387 or 48. 7Z of this total where 
Native children. 

° Native children comprised 43Z of children placed in 
out-of-home care in FY87. 

5/RW/testiinDny2/ 
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The article by Mike Walleri in the October, 1987 AFN 
Newsletter and the i;ovember 10, 1987 testimony of Alfred 
Ketzler before the Senate Select Comnittee on Indian Affairs 
present inaccurate information concerning the placement of 
Alaska Native children served by the State's child protection 
system. 'i..e inaccuracies appear to -esult from a 
misinterpretation of data from two sources and inaccuracies in 
the presentation of data by Alaska's Division of Family and 
Youth Services in one of the source documents. 

The primary source for data presented in the article 
seems to be a Division of Family and Youth Services memorandum 
on Native children in foster care. The source for the data 
presented in Mr. Ketzler' s testimony on the number of Alaska 
Native children in out of home care appears to be the DFYS 
FY86 Annual Report. Mr. Ketzler also apparently relied on the 
data f^-om the DFYS memorandum concerning racial composition of 
foster homes in which Native children were placed by the 
state. 

Ecth !U. waiieri and Mr. Ketzler compare DFYS data with 
data from a 1976 survey by the Association on American Indian 
Affairs relating to placement of Alaska . ,tive children. Each 
draws conclusions based on these comparisons. However, though 
both gentlemen utilized the same number (393 children) from 
the survey, the number is indicated as representing dlCfcient 
groups of children. In Mr Walleri' s article the number is 
said to represent the number of Alaska Native children in 
foster care in 1976. In llr. Ketzler* s testimony the number is 
said to represent the total number of Alaska Native children 
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in any type of out of home placement during 1976. Without 
access to the survey, it ia not possible to say with certainty 
%ihat the number actually represents. However, based on a 
comparison with State figures on the number of Alaska native 
children in foster care and out of home care it appears more 
likely to represent the group of children placed in foster 
care during 1976. 

The DFYS memorandum concerning racial characteristics of 
children in foster care and foster parents was prepared on 
December 5, 1986. The memo attempted to respond to questions 
raised in meetings with tribal organizations concerning racial 
characteristics of foster parents with whom Native children 
were placed. The memo is flawed in its failure to accurately 
explain the data presented and its limitations. The data 
presented in the memorandum represents a crosstabulation of 
the racial characteristics of foster children and foster 
parents for those foster care pli:cements for which payments 
weri authorized during the period. It does not represent 
individual children placed durf.ig that time. This gives a 
multiple count of individual children based on the frequency 
of payment authorizations (payments are normally authorized 
monthly but authorizations for a single child may occur more 
frequently e.g. if a child changes placements during a month). 
Thus a child in foster care placement for one year would be 
represented a minimum of twelve times in the data. This S'^ves 
an imprecise approximation of the racial composition of both 
child"^en in placement and foster parents because of the 
multiple counting. However, it is the closest approximation 
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of the desired comparison poss..Ie because of the inherent 
limitations of the Division of Family and Youth Services- 
information system. Unfortunately, those limitations were not 
explained in the memorandum and the data was misinterpreted by 
Mr. Walleri. m addition, the data presented repre3en^ed a 
nineteen and one-half mcnth period rather than a calendar year 
as Mr. Walleri's article indicated. 

An accurate comparison of the type attempted by Mr 
Walleri would have been between the number of Alaska Native 
Children placed in foster care during 1976 and the number 
placed in foster care during a more recent one year period 
Such a comparison would show the nu^uber during recent years to 
be slightly below the number of children in placement at the 
time of tne survey (393 in 1976 according to the surv-y and 

respectively according to Dm- annual reports). This shows a 
decrease in placements despj-, the 28Z increase in the 
population of Alaska Native children rather than an increase 
of 218Z as calculated by Mr. Walleri. It also leads to a 
different representation of the State's eftort to achieve the 
goals of the ICWA than was presented by Mr. Walleri based on 
his incomplete understanding of the data. 

Mr. Ketzler-s testimony that the number of Alaska Native 
children placed outside their homes had increased by 256Z in 
the ten years from 1976 to 1986 also seems based on a 
misinterpretation of available data. „r. Ketzler is correct 
in representing the number of Alaska Native children placed 
outside their own home in 1986 as 1.010. However, he compares 
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this number with what apparently is only a portion of the 
total number of surh ch?ldren in 1976 apparently those 
placed in foster care. State data on the total number of 
Native children placed outside their homes is not available 
for 1976. Howe/er, data for 1978, the earliest year for which 
data is available indicates, that 93s Native children were 
placed outside their own homes. It is likely ch^t the number 
of Native children in out Oi home placements in 1976 is nearer 
the 1978 level than the 393 indicated in Ilr. Ketzler s 
testimony. It seems probable that the number of Native 
children placed outside their homes has increased 
approximately lOZ (at a slower rate than increases ^n the 
population on Native children) rather than 2562 as Mr. Ketzler 
concluded. 

Both Mr. Ketzler and Mr. Walleri misinterpreted data 
.^resented in the December 5, 1986 DFYS memorandum in drawing 
conclusions concej.ning likelihood of a Native child being 
placed in a Native foster home. Each interpreted data on 
placements as representing data on individual children and did 
not include data on those placements for ^ hich the foster 
parent race was unknown. In the Bethel area, for instance, 
the race of children in 982 of foster home placements was 
Native. The race of foster parents in 592 of the placements 
for these children was also Native. The race of foster 
parents in 7t of placements for these children was Caucasian 
and the foster parent r^ce was unknown in 322 of these 
placements. However, mosu of the licensed foster parents in 
the area are Native. It is likely then that a substantial 
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portion of those placement 8 in which the foster parent race is 
unknown are actually placements with Native families. This 
means that the likelihood of placement of a Native child in a 
Native foster home is greater than presented in the testimony 



indicated in the source from which their information was 
taken . 

Though not noted by either Mr. Walleri or Mr. Ketzler, it 
if important to be aware that a significant increase has been 
made in the number of Native children who remain in thfij own 
homes while receiving protective services. In FY78 only 56Z 
of Native children were served in their own homes, but by FY 
86, 67Z remained in their homes while receiving protective 
services. 



of Mr. Ketzler and the article by Mr. VJalleri and greater than 
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OCT 30 'err 14119 LEGISLATIVE IrrO OTC^JLTCAJ 

• jl 3 in l3 ;J\ : '\\ v. 

DEPT. OF HEAtTH AXD MOAL SERVICES 



tfobumtnt no. 17-114 



Ootobcx 20, 1987 



Tht Honortblt F, Xty Wtllls 
Altskt Stttt Houst 

P.O. Box V 
Juaoiu, U 99S11 

Door Roprotintitivi Willis; 

Thank you for your rocent inquiry tnd intoroit crncorning 

SltciBonti of childron in Stttt custody. There ere inherent 
eficltncies in tht inforution systtm qf the I/ivision of 
FtBily tnd Youth St '^victs which liait our tbility to fully 
rtspond to your inqu< or to providt historictl information 
on children in pltctit C. Dtspitt thtst liaitttions, I bf 
litvt tht following inforattion providts t ustful profilt 
which tddrtssts tht thrust of your inquiryt 

According to tht aost rtctnt population tstisttts tvtll- 
tblt (Alaska ^t"^***" ^*'Y.lM^iirit^T"*T*****''* of Labor, 

stpttsbtr i"TT) I IIJ 1 1 ■ MHjTjTO^r^'*'- I of 

52S.000} wtrt IdtVliritV'll'Ai&rican Indian, Bskiao, or Altut. 
Although tottl populttion figurts htvt bttn updated, no tddi- 
tiontl inforattion coLctming racitl or tthnic coaposltion of 
tht tottl hts bten provid*^. i'rtsuKtbly tia 19t4 tstia«tt is 
still rtprtstntativt of tht itcitl atktup of Altska^s 
population. 



tat^xuitpdy 

tvOnTaie 

i counfntt 



Unduplictttj counts of childrtn ttkt into St 
and «^fCftBiptJ| of eMiiiyt> art rttdily rttritvtble 
fcqiM-^IJailiry»» lt> Although thtst point in time 
^nflVnirTIRIlMT of wtys, they provide e profile of client 
charecteristics which is edequetely representetive for ao;t 
purposes • 



Enclofed If • t«bl« froi the loft rtctnt Annutl Rtport of 
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Repreient.tive Willis -2. 



October 20, 1967 



of thI%SS2Ji-Sn?"! """S^'^^owitlon on children in custod) 
v.?*}* ^'•p*rt«ent, 1 speclttl coirputer inilyj' - 
" on Sepf m ber SO. id 87, 




Nitlvl JhJtSJ^*'?^**! provide! ■ breikdown of the plicementi 
f^h. rfv?. V on September SO, 19S7. 

the tible shows, the «ost frequent t/pe of plicement for 

of • relitiSe. Thi^y"ix 

? ^r'^Si' 6'of^^^!:^'^"^'•'^ home ofTr 

Jive, m zo Of these instences the relitives were ictinff 
il^^lll 5\f**;"L?!'"^'' The .econd mos? f?e$Sei? Sfce. 
287 or 321 Sf'5.?lv."';?iy" "on-rel.tive foster^:?. Ih.rl 
iff/ or 3ZI Of Nitive children were in plicement. 

Out of Hone PXicenents of Nitive Children 
Receiving Child Protective Services 
Septeih^^er 30, 1987 



Plicement Typ e 
Keiitive Home 
Relitive Fostet Home 
Non-relitive Fostev Home 
Emergency Shelter 
Adoptive Houie 
Hospitil 

Resldentiil Cire Ficllity 
Other ' 



N»»ber Percentige 

TPT^i*^ 32.7 
26 ' 2,9 

m 32.2 

" 1.8 
12 1.3 

-138 ^ 15.1 



iDie only for the most recent three month period* howlvrr 
beciuse certiin normil pp ^,cf«r n vnnt i'^ ^ r^rlrt rb ^h ■ 
mition WIS iviijjblj_^flg8MMiLa!l!»fl"L![iLHm^ 




0 



25 



251 



Representative Wallis -3- October 20, 1987 



arents chose not to record their race. The table below 
ndicates the racial conpofition of children in placement and 
foster parents with placements during the period. 



Race of Children in Foster Hones 



Foster 












Parent 












Race 


Native 


Caucasiaii 


Other 


Unknown 


Total 


.Native 


269 


ZS 




15 


TTT 


Caucasian 


171 


280 


41 


53 


545 


ether 


64 


72 


60 


38 


234 


Unknown 


101 


111 




41 


272 


Total 




7TB 


rn 


TT7 


1|368 



In siiuary, the table shows that during the period stud- 
XeJ> onlx 231 of fodter pArontd woro Native compered to Ai% of 
children placed in foster care. Of Native children placed in 
foster care. 441 were placed in Native foster homes. This 
seems to indicate substantial effort to place Native children 
in Native foster hones despite an insufficient number of 
Native homes to meet the need for such placements. 

Limitations in these data preclude definitive conclusions 
based on the data. However, the inforaation seems to indicate 
that when Native children are placed out of their homes « most 
are placed in home* like settixigs and most of these are placed 
either in the homes of relatives or 'n Native foster homes. 
Nonetheless I a substantial number oi Utive youth are placed 
in non*Nativi homes* In part this is due to an insufficient 
number of Native foster homes* However, there a number of 
factors influencing placement patterns such as differences 
between urban and rural areas (for example, in Anchorage only 
33 of 390 or 81 of foster homes which had placements during 
the period were Native homes, waile nearly one -third of the 
Native children pieced in foster care were in Anchorage)* 

Obviously, these are complex issues which tire not easily 
resolved* I hope this information is helpful and I welcome 
further discussion of these issues. 

Sincerely, 

Myra M. Munson 
Commissioner 

Enclosure 
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TABLE S 

DENOdRAPHiC CHARACTERISTICS OF CHILDREN 
Sarvad by Living Situitlon it the End of tha Parlod 




1S 


71 


2 


U 




S9 


102 


SIS 




•7 






17f1 


l«7l 




m 






m 




10% 




9GX 


17 











* Cfn4«r if 200 Intffvf^Mli mi ntt raporili 
EtMtle Craup tf 212 fntffvfdutli nat raptr^ 
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MEMORANDUM 



State of Alaska 



Connie J. Sipe o*te 
Acting Comnlssloner 

Department of Health and Social Serv1ceS*>^Mo 



TELEPHONE NO 
SUBJECT 



December 5, 1986 

842/6967 

465-3170 



Re: 



Native Children In 
Foster Care 




hael Ky^rict 

I of Family and Youth Services 



In 1984, 14Y (7,5000) of the Statefsvpopulatlon, 523,000 were Identified as 
American Indian, Eskimo, or Aleut In FY 86 the Division of Family and 
Youth Services (DFYS) cllentload of 19,211 Included 6,256 (32.6t) Alaskan 
Native Clients. 

In response to questions raised In the ICWA and AFN meetings, the foJo^^Inq 
Infonnatlon has been obtained from the Division of F^siiy and Youth Ser- 
vices computer system in regard to Native chlldftn ;n out-of-home care. 
The number of children reflects a cumulative total of Individual children 
who have been In foster care during the past 540 da^s or within the past 
eighteen months as of November 14, 1986. The Intonnatlon cross-references 
foster parent race with foster child race by field office. Including youth 
services offices and statewide totals. 

Extieme caution Is reconnentJed In drawing conclusions from the Information 
presented because of 1nhev*ent limitations of the data. For example, 
one-fifth (2 IX) of children In foster care were in placements for which no 
race was recorded U the data system. Also the data are Insufficient for 
analysis of the impact of service exigencies (such as out of community 
placement for specialized care> or the race of foster care placements. Nor 
are the data analyzed In comparison with demographic and socio-economic 
trends which Influence service need and delivery. It Is clear that further 
Information and analysis is needed in order to formjlate v*^ld conclusions. 
Within tnese limitations* the following Information Is presented. 



The data depicts statewide totals and placements for several of the larger 
social service field offices specific to the cities listed. 



(1) Alaska Population Overview, Alaska Department of Labor, September 1985, 
page 3. 
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Comic 0. Sipe - 2 - OtctiAer 5, 1986 

Acting CoMilssloner 



STATUtOe 
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♦ "Tow" fnelutfM rtm 90m ttmt eaiiM»l«fi or AlotkM Notfvo, |.«., Filipino or Bloek. 

IMumm mmUn or* tfw r««it •ItW of fottM- »tr«it« choo«|iif not to roeort thoir roco 

Of mrkf not hMMfnf tho raeo of • oMld i^Mn tho child ontm eu»to#y wid tnin not roeordinf 

tho rtoo Utir. 

Points of Interest ire: 

"Efcflditn lie pllll^n%t1ve foster hones. 
321 of Native children ire placed In Caucasian foster hoiaes 

^ ^ /' i^^"^^ v^J^ Ai.*v^ J"^^ 

KTHEL SOCIM. SERVICES 
(Cwwlotfvo tAduplleatod totol *iHnf tlio porfod Aprfl 1, 1999 to NovMbtr U» l9iC.) 
FOSTCT CHltD MCE 



FOSTER 




NATIVE 


IMKMOHN 


TOTAL 


PARENT 
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77 
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79 
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0 


kl 




Total 


129 


2 


130 



Points of Interest: 

24X Licensed Native hoaes In Bethel. 
401 Licensed Native homes In villages. 
6t Licensed Caucasi an hcaies In Bethel ^nd villages. 

ri -^9» of^lMreiUtt^aceaent are^ltotTvB ? ■ 
^nMT'ofcMTdrer-ei^Hln. Native fosterwhowes; ' 
3. 7% of Native chf I dren are 1nj«icis1on fft«»y 
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Connie J. Sipe 
Acting Conniss loner 



Decembfr 5. 19B6 



ANCHOMCE SOCIAL SERVICES 
(CiMlaelv* MnAip1tc«t*d total tfuMng th« p«riod April 1, iMS to NovMbcr H, 1986.) 
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Other 
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39 
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UnknOHf) 
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71 


17 


61 


229 


ToUl ChiUrtn 


319 


-1 


Sf 


H9 


807 



Points of Interest: 

1. 43t of Children In placeRtent are Native. 

2. 251 cf Native children are In Native foster homes. 

3. 35t of Nitlve children are In Caucasian foster homes. 



(CiJMlatIv* undupllcatad total during tha period April 1, i98S to NovMibar l^t 1984.) 
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15 
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27 
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Total Chlldrat 


45 



(CiMulatIv* induplleatMt total AiHng tht p«rlod April 1, 198S to 
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Oth»r 


TOTAL 


Caucaalan 


99 


«7 


13 
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Native 
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24 


13 


30 


C7 


Unknown 


17 
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32 


ToUl Chile w 


U1 


138 


43 


322 



Points of Interest: 

1. of children In olacement are ►'aive. 

2. W of Native children are placed In Native foster homes. 

3. 3n of Native children are placed In Caucasian foster homes. 
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LIST or AREAS OF CONCERN FOR POTENTIAL 
DRAFTING INTO A MODEL ALASKA ICWA AGREEMENT 



An OveriU gwl was agreed upon: To promote communlcitlon ind coordination 
between the State and villages from the first point in time that a child In 
need of protection comes to the attention of either the State or the village. 

^^'T " ^^^^^ ^^u*" priorities, other Items are 

listed, but have not been placed In any order of priority.] 



1. Emergency 

- re^rts 

- reiiovals 

2. Identification 

- child as Indian 

- tribal membersh1p/(dual 

- expert witnesses 

- tribal onler of placement 

preference 

- customs of tribe 
tribal courts 



3. Notice 

- official agent 

- private: adoption 

- placement/custody changes 

- voluntary/ Involuntary 

4. Placement 



- where 

- by whom (case planning) 

- extended family 



Investigations 

- procedures 

Foster Care 

- list of children 

- licensing 

- list of homes (Native) 
Good Cause to Contrary 
Tribal Court Orders 

Intervention 

- when 

- where 

- by whom 

Remedial Services 
Jurisdiction 



Full Faith I Credit 

Training 

- «"P»wi"^nt standards 

(State/Tribal) 

Village Resource List 
Inter-Trlwl Agreement*, 

Conridentlallty (State and Tribal) 

- access to records 

- standards for disci 

Testimony of Social Workers 
Role of Associations vs. Villages 



Native Organizations and State want: 

- priorities set 

- resolution prior to next meeting - comments 

- at next meeting, highly focused to try to develop points of agreement 
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Connie J. Sipe - 5 - December S, 1986 

Acting Commissioner 



The division Intend: to complete more detailed analyses of all children In 
care during the next year which will Include comparison of service 
delivery with demographic and socio-economic trends and the impact of 
service contingencies on service delivery. 

We are very hopeful to improve placement ratios through the federal grant 
recently received which targets increasing the ratio of placements of 
Native children in Native homes. The project includes developing written 
agreements with Tribal Social Service agencies to enhance the recruitment 
of Native foster and adoptive homes. Early involvement of these agencies 
will 1ncre:.se the likelihood of placing Nativs children in Native homes. 
The grant will enable the Division to develop and refine a tracking system 
for all children in need of permanent planning. Strtewide teleconferencing 
and in^er-ager.cy meetings will be utilized to develop agreements and 
Improve service delivery. TL'^se meetings will be coordinated wUh the 
current effort to develop the statewide model for tribal agreements. 

».?:MAH:lh:pvp 
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TESTmrnr OP CRAIG J. DOPSAY. NATIONAL COORDIK TOR OP THE IITOIAB 
LEGAL SERVICES PROGRAM •f\SK PORCE ON THE H-nlAN CHILD •/elPARE 



I. I»T?vO?>UCTTOfT 

«y name is Craig J, Dorsay, i am presently director of the 
Native Ar.eiic-an Program or Oregon Legal Services, and I also 
contract with c number of Indian tribes on a private basis. My 
practice specializes in the field of Indian law and I have 
^cialized primarily within this field in handling Indian Child 
Welfare Act mat«-ers. In the last seven years i have handled over 
500 Indian Child Welfare Act cases in at least 22 different 
states. I have appealed iota decisions to Courts of Appeal in 
numerous states including Alaska, Washington, Oregon, California, 
Arizona, iJew Hexico, ane Utah, m addition, i have initiated 
la-JA litigation in several federal courts to test implementation 
of the Act by both stat-s and the federal government. 



During my three years with the riavajo Nation as Assistant 
Attorney General in charge of Human Services I set up and created 
an ic^A response r^e^m so ' lat the Navajo Tribe could respond and 
participate actively in state IC:?A proceedings, My 
responsibiliiies also included negotiating Indian child Pelfarc- 
states tribal agreements with the states of Arizona and New M<jxico 
and the preparation of io?A grants on behalf of the tribe for 
O'^-tlon of tribal child and family service programs. i 
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supervised four other tribal attorneys who handled lO^A cases on 
a part-time basis and contracted with local attorneys in fifteen 
different states to act on behalf of the Havajo Nation in those 
states where the tribe did not nave an attorney licensed to 
joractice. 

In addition, I have conducted, over 75 training sf^sions on 
the Act with a wide variety of audiences including state and 
tribal judgesr state, tribal and federal social workers^ private 
attorneys, and a large number of conutiunity groups and ^ay people 
intere:;ted in operaton of the ICTA, I have also published a 
number of article** on the Indian Child Welfare Act and several 
handbooks on operation of the Indian Child Welfare Act in state 
and tribal courts. It is safe to say that I have discussed the 
Indian Child VJelfare Ac* with a large number of people in the 
country and probably have more personal experience handling lO^A 
legal proceedings than any other attorney. 

OVgRALL TMPRT.RS TTATTQH OP T H " _JJIJ^^ 

CHILD WRT.P&RR ACT. 

The Indian Child Welfare Act is a complex piece of 
legialation that is made even more complicated by virture of the 
fact tha*. the original Act was changed and amended several tines 
prior to enactment. Not all sections of -he 't were :onformed 
to avoid later interpretation problems. The IC7A is the first 
statutory reflection of the -iurisdictional interplay between 
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state, federal, and tribal interests, Resoultion of these 
conflicts h?s previously taken place only in cou^t proceedings 
addressing natural resources and taxation issues. ''?hil«» the lOlA 
is recognized as being consistent with the modern trend in child 
custody and social work practice, it hai, encountered a great deal 
of resistence by virtue of its Indian content and the intrusion 
on what are thought to be state concerns rather than from any 
substantive objection to its provisions or the effect of the Act 
on bebt interests of the Indian child. The recent Hallowav 
decisions from the Utah Supreme Court and the Navajo tribal c tt 
system ia indicative of this conflict. There v/as substantial 
public outcry over the operation of the Indian Chilfj (Welfare Act 
when the Utah Supreme Court overturned an adoption of a Navajo 
child by a non-Indian couple after the child had been in their 
home for the six years while custody was being contested in the 
court system, while the outcry was based on the injustice that 
would befall the child if he were removed from the home he had 
known for such a long time, the debate ignored whether the Navajo 
Tribal Court could operate to protect the child's best interests 
to the same extent as a state court. The recent settlement of 
the Hallowav case in a manner which protected the Navajo child's 
emotional ties to his non-Indian parents and at the same time 
protected his cultural and tribal ties with his natural family 
and the Navajo Nation s ows that the initial outcry fi jtan 
Supreme Court reversal was unwarranted and that the Indian Child 
Welfare Act inceed can operate to reach a result that was most 
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consistent with protecting all facets of the childs emotional and 
physical well being. 

Cases internreting the Indian Child ^Jelfare Act can be split 
into two distinct camps. One camp interprets the Indian Child 
Welfare Act as a broad remedial piece of legislation consistent 
with the federal governmeriwS trust obligation to protect Indian 
tribes aad -nildren, and analyzes IC/A "provisions in a manner 
consistent with achieving the objectives and goals of the Act. 
The other canp considers the Indian Child Welfare Act an 
unwarranted intrusion upon state perogatives in the field of 
child custody and tends to interpret the Act narro\;ly so that it 
disrupts state juvenile procedures as little as possible. 
Because the interpretation of the ICIA has been left to state 
courts - the very body which Congress noted its legislative 
findings to the IC7A as responsible for past improper child 
custody proceedings involving Indian children - there has been a 
wide ran9e of decisions under the Indian Child Welfare Act. This 
widespread responsibility for interpreting the IC.'7A has caused 
great trouble for and financial drain to Indian tribes because 
the tribes cannot be certain how the Act will be perceived in 
each 'i^ate, and there jre must expend the financial resources 
necessary to defend tribal interests and to advocate proper 
interpretation of the IC7A in every state vhere the Act is raised 
ao an issue. Because of the amoigulties inherent in the language 
of the Act as it presently exists* thpre is considerable 
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opportunity for a diverse range of interpretations of the Acts 
intent and purposes. 

Implementation of the Act on a day-to-day basis has also 
been somewhat inconsistent. Many tribes have a positive 
relationship with neighboring state and county social workers on 
protecting IntJian Cikildren who have become before the state court 
system. Both state and tribal workers now work together in joint 
case planning and case S6i.vice provision in order to offer the 
best services designed to keep Indian families together or to 
work towards reuniting Indian children with their families. 

Substa^i ial problems still exist, however, in many states 
regarding the Indian Child Welfare Act and its implementation. 
Some states and/or counties are still hostile toward 
implementation of the Act snd either do not cooperate with the 
tribe and the provision of services to Indian children or attempt 
to send all children back to the leservation regardless ol* what 
might be best for that child. Confusion also still exists 
surrounding the jurisdictional status of Indian tribes and 
whether sta«.^ social workers can be required to come on 
reservations to testify in tribal courts in order to protect 
Indian children and ensure that they are not returned to abusive 
or neglectful homes. These technical considerations operate to 
the detriment of Indian children since they all cause delays in 
resolution of problems involving Indian children. 
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Funding is a critical concern underlying effective 
implementation Oi. -he Indian Child Welfare Act. It is a r.ad fact 
that funding has never been more than one quarter of tne amount 
initially recommended by Congress as necessary to effectively 
implement the Act , and this amount has remaine<l stable or 
declined over the last few years. The ICJA places a great deal 
of responsibility on Indian tribes in operating I .dian child and 
family service programs and in responding legally to state IC7A 
pioceedings. In some ways the 70JA has impacted detrimentally on 
Indian tribes because the great responsibility placed on tribes 
cannot be carried out with the woefully inadquate funding that 
has been made available to date by the federal government. It is 
clear that if Indian tribes are to be given the same level of 
responsibility under the Indian Child ^Jelfare Act tnat state 
courts and social workers must comply with, ^ney must also obtain 
equal amounts of funding in order to carry out these 
responsibilities. 

In my opinion the Indian Child Welfare Act has been a noble 
idea that has succeeding spectacularly in some areas such as in 
raising the consciousness of non-Indian courts and state 
personnel about the existence of Indian tribes and the legitimate 
interests that Indian tribes have in their children, and has been 
a failure to date in other areas mainly due to the lack adequate 
funding and the lack of federal follow through necessary to fully 
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achieve the goals and objectives set forth in the Act. For this 
reason I believe amendments are critically needed at this tine, 
both to clear up problems that exist in day-to-day implementatic 
of the Act and to overturn or clarify judicial rulirjS th^t have 
tended to enunasculate the underlying intent and purposes ot the 
ICWA. Enough experience has been gained during the last ten 
years that the necessary changes can be pinpointed with a great 
deal of accuracy. I would therefore recommend that this 
committee and congress seriously consider the adoption of Indian 
Child Welfare Act amendments at the earliest available 
opportunity. 



Hy prepared testimony at the 1934 oversight hearing 5 on the 
Indian Child Welfare Act on behalf of the Navajo Nation emains 
relevant today. I will not go into great detail about the 
proposed changes that are necessary in the Act at this time 
because these changes should be discussed in light of specific 
proposed amendments. I am including for the committee's 
information a proposed ICWA amendments drafted by tribal and 
legal service attorneys in the northwest United States, as well 
as two letters that I have previously submitted to the committee 
which explain the need for changes in specific sections c the 
Act and discuss the rationale for the "he-nges that have been 
suggested. In some cases my comments are directed at the 
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proposed la^A amendments drafted oy the Association on American 
Indian Affairs. I have consulted with tribal and legal services 
attorneys throughout the northwest and most of theii agree with 
the proposed amendments attached to this testimony t The Havajo 
Hation, wich whom I still work under contract on xCJA matters, 
also supports the proposed changes t I would suggest that these 
changes be considered the basis for further discussion in terms 
of specific amendments to tne Indian Child Welfare Act. 

One of che critical areas for proposed amendments to the Act 
is in the Findings, Policies, and Definitions sections of the 
Act* This is because thos. State Courts which have narrowly 
construed the Act have used these sections to avoid applying the 
Act at all. Definitions, Findings, and Policies muse therefore 
be clarified to make it cystal clear what situations the ICWA 
should be applleu to anO whet situations should be excepted. 
Aside from these sections we hvve proposed amendments primarily 
in the Jurisdiction, Invalidation, Placement, and Funding 
sections of the Act. Some sections of the Act are clear, simple, 
and work wr^l. Others are confusing, contradictory, and have 
been intei^„eted to the detriment of Indian people and Indian 
families. I would hope that the proposed changes submitted with 
my prepared testimony wil"* serve to alleviate the concerns that 
have arisen to this date \;ith implementing the IG7A. Funding 
itecessaxy to achieve full implementation of the IC^A is also a 
critically vital and indapendent concern. 
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These proposed amendments are intended for the committee^s 
information and education* They are not yet a fina] product. 
Since it is anticipated that lOfA amendments will be submitted in 
bill forir for several months, it is our intent to meet wich as 
many tribal attorneys and tribal representatives as possible to 
discuss the proposed draft attached to this testimony, and to 
draft further provisions that will achieve the full intent and 
purposes of the ia*A. We would appreciate any and all comments 
on these provisions, and hope that we can come up with a product 
best suited to the original intent of Congress ir adopting the 
ICWA manner which works for tribes, states, and the federal 
government. 

Thjnk you for the opportunity to address the committee. I 
look forward to further action by Congress on this critically 
important matter. 
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SECOND SUBSTITUTE HOUSC BILL NO. 460 

State of Naabington 50th LegisUturc 1987 Regular Session 

by CoHittce on Nays A Means/Appropriations (originally sponsored by 
Representatives Brekke. Kinsley. Moyer. Scott. Maag. Leonard and 
Brougb; by request of Oepartaent of Social and Health Services) 

Read first time 3/9/87 and paaaed to CoMsittee on Rules. 

1 AN ACT Relating to Indian child welfare; uending RDf 13.04.030. 

2 26.33.080. 26.33.090. 26.33.110. 26.33.120. 26.33.160. 26.33.240. 

3 26.33. 31C. 74.13.03'. 74.13.080. 74.15.020. acd 74.15.090; Adding a 

4 n«w atction to chapter 13.34 RCW; adding a new aection to chapter 

5 74.15 RCM: and providing an effective date. 

6 BE IT EHACTID BY THE LEGISLATURE OF THE STATE OF MASHINCrTON. 

7 Sec. 1. Section 2. chapter 160. Laws of 1913 as last aaendcd by 

8 faction 29. chapter 354. Laws of 1965 and RDf 13.04.030 are each 

9 aaendcd to read as follows: 

10 The juvenile courts in the several counties of thxs state, shall 

11 have exclusive original Jurisdiction over all proceedings: 

U (1) Under the interstate coapact on placeaent of children as 

13 provided in chapter 26.34 RCW: 

14 (2) Relating to children alleged or found to be dependent as 

15 provided in chapter 26.44 RCW and in RCW 13.34.030 through 13.34.170. 

16 as now or hereafter aaended: 

17 (3) Relating to the temination of a parent and child 
IS relationahip as provided in RCW 13.34.180 through 13.34.210. as now 
19 or hereafter asended: 

)0 (4) To approve or disapprove Alternative residential placement as 

21 provided in RCW 13.32a. 170; 

22 (5) relating to juveniles alleged or found to have coonitted 
2«> offenses, traffic infractions, or violations as provided in RCW 
34 13.40.020 th/ough 13.40.230. as now or hereafter aaended. unless: 

25 (a) The juvenile cour^ transfers jurisdiction of a particular 

26 juvenile to adult crisinal court pursuant to RCW 13.40.110. as now or 

27 hereafter aaended: or 

28 (b) The atatute of liaitations applicable to adult proaecution 

29 for the offenae. traffic infraction, or violation has expired: o. 
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1 (c) Tht alleted of.'ensr or infraction is a traffic, fish. 

2 boating, or gaae offenst ok traffic infraction connitted by a 

3 juv«oiIt rixteen years of age or older and would, if coMitted by an 

4 aduU. be triad or beard ia a court of liaited jurisdiction, in whicb 

5 instance tbe appropriate court of liaited jurisdiction shall have 
3 jurisdiction over the alleged offense or infraction: MOVIDEO. That 

7 if such an alleged offence or infraction and an alleged offense or 

8 infraction subject to juvenile court jurisdiction arise out of the 

9 saae event or incident, the juvenile court aay h&ve jurisdiction of 

10 both Matters: PtOVIDED FUXTHCX. That the jurisdiction undei- this 

11 subsection does not constitute -transfer* or a -decline- for purposes 

12 of not 13.40.110(1) or subsection (5i(a) of this section: PROVIDED 

13 FWnia, That courts of liaited jurisdiction which conrine juveniles 

14 for an alleged offense or infraction aay place juveniles in juvenile 

15 detention facilities under an agreeaeat with the officials 

16 responsiole for the adatnistration of the juvenile detention facility 

17 in RCN 13.04.035 and 13.20.060; 

18 (6) Under the interstat'- coapact on juveniles as provided in 

19 chapter 13.24 RCW: ((and)) 

20 (7) Relating to teraination of a diversion agreeacnt under RCW 

21 13.40.080 as now or hereafter aaended. including a proceeding in 

22 which the divertee has attained eighteen years of age : and 

23 (8) Relat ing to court validation of a voluntary consent to foste r 
2^ care placc aent under chapter 13.34 RCW or relinquishaent or consent 

25 to adopti on under chapter 26.33 RCW. by the parent or Indian 

26 custodian of an Indian child except if the parent or Indian 

27 custodian and child are residents of or doaiciled within the 

28 boundaries of a federally recognized Indian reservation over which 

29 The tribe v -ercises exclusive jurisdiction . 

30 Ntw SECTION. Sec. 2. A new section is added to chapter 13.34 

31 RCW to read as follows: 

32 (1) Where any parent or Indian custodian voluntarily consents to 

33 foster care placeaent of an Indian child and a petition for 

34 dependency has not been filed regarding the child, such consent shall 

35 not be valid unless executed in writing before the court and filed 

36 with the court. The consent shall be accoapanied by the written 
2SHB 480 .2- 
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1 certification of the court that the ttras and conte^Mences of x' e 

2 consent «#ere fully txplainci in detail to the parent or Indian 

3 custodian duri.i| the court proceeding and were fully understood by 

4 the parent or Indian custodian. The court shall also certify in 

5 writing either that the parent or Indian custodian fully understood 

6 the explanation in English or that it was interpreted into a language 

7 that the parent or Indian custodian understood. Any consent given 

8 prior to. or within ten days after, the birth of the Indian child 

9 shall not be valid. 

10 '2) To obtsin court validation of a voluntary consent to foster 

n care placefwnt. any peraon aay file a petition for validation 

12 alleging that there is located or residing ithin the county an 

13 Indian child whose parent or Indian custodian wishes to voluntarily 
U consent to foster care placeaent of the child and requesting that the 

15 court validate the consent as provided in this section. The petition 

16 shall contain the naae. date of birth, and residence of the child. 

17 the nsMs and residences of the consenting parent or Indian 

18 custodian, and the nant: and location of the Indian tribe in which the 

19 child is a aeaber or eligible for aeaberahip. The petition shall 

20 state whether the placeaent preferences of 25 U.S.C. sec. 1915 (b) or 

21 (c) will be followed. Reaaonable attenpts shall be aade by the 

22 petitioner to ascertain and set forth in the petition the identity. 

23 location, and custodial status of any parent or Indian custodian who 

24 has not consented to foster care placement and why that parent or 

25 Indian custodian cannot assuae custody of the <hiid. 

26 (3) Upon filing of the petition for validation, the clerk of the 

27 court shall schedule the petit isr for a hearing on the court 

28 validation of the voluntary consent no Uter than forty-eight hours 

29 after the petition has been filed, excluding Saturdays. Sundays, and 

30 holidays. Notification of tiae. date, location, and purpose of the 

31 validation hearing shkll be provided as soon as possible to the 

32 consenting parent or Indian custodian, the deoirtaent or other child* 

33 plac&ng agency which is to aasuae custody of the child pursuant to 

34 the consent to foster care placeaent. and the Indian tribe in which 

35 the child is enrolled or elifihle for enroUaent as a aeaber. If the 

36 identity and location of any nonconsenting parent or Indian custodian 
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1 ia knoim. roaonablt atttapts aha 11 be aade to notify the parent or 

2 Indian cuatodian of the conaeot to placenent and the validation 

3 hearini. Notification under this subsection nay he given by the leost 

4 expedient aeana. including, but not liaited to. mail, personal 

5 service, telephone, and telegraph. 

6 (*) Any parent or Indian cu* Ut. My withdraw conaent to a 

7 vi^luntary foater care ylaceacnt. aadw under thia section, at any 

8 tiae. Unless the Indisn child hss been tsken in custody pursus.it to 

9 XCN 13.34.050 or 26.44.050. plsctd in shelter csre pursusnt to RCV 

10 13.34.060. or plsced in foster csre pursusnt to RCV 13.34.130. the 

11 Indisn Child shsLl be returned to the psrent or Indisn custodisn upon 

12 withdrswsl of consent to foster csre plsceaent of the child 

13 (5) Upon terainstion of the voiuntsry foster csre plscenent snd 

14 return of the child to the psrent or Indisn custodisn. the depsrtnent 

15 or other child plscing sgency which hsd sssuned custody of the child 

16 pursusnt to the consent to foster csre plsceMnt stsll file with the 

17 court written notificstion of the child's return snc shsll slso send 

18 such notificstion to the Indisn tribe in which the child is enrolled 

19 or eligible for enrolment s« « aenbsr snd to sny other psrty to the 

20 vslidstion proceeding including sny noncustodis> psrent. 

21 Sec. 3. Section 8. chspter 155. Lsws of 1984 ss smended by 

22 section 1. chspter 421. Lsws of 1985 snd RCV 26.33.080 sr« esch 
Z'* sjsended to resd ss follows: 

24 (1) A psrent. sn slleged fsther. the depsrtment. or sn sgency nsy 

25 file with The court t petition to relinquish s child to the 

26 departnent or sn sgency. The psrent *s or slleged fsther 's written 

27 consent to sdoption shsll scconpsny the petition The written 

28 consent of the depsrtaent or the sgency to sssune custody shsll be 

29 filed with the petition. 

30 (2) A psrent. slleged fsther. or prospective sdoptive psrent asy 

31 file with The court s petition to relinquish s child to the 

32 prospective sdoptive ps.-ent. The psrent *s or slleged fsther 's 

33 written consent to sdoption shsll scconpsny the petition. The 

34 written cor ^ent of the prospective sdoptive psrent to sssuae custody 

35 shsll be filed with the petition. The identity of the prospective 

36 sdoptive psrent need not be disclosed to the petitioner 
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1 (3) A petition for rel inquishiMni . together with the written 

2 corsent to adopt icn, m*y be filed before the child's birth. If the 

3 Child Is an Indian child as defined in 25 I'.S C. Sec 1903(4) tnc 



4 


pet It 


•on 


and consent shall not 


be signed until at least ten davs 


S 


after 


the 


child's birth and shall 


be recorded before a court cf 


6 


coape 


lent 


3Urisdic ion pursuan* to 


25 U.f.C. Sec 1913(a) 



7 Sec. 4. Section 9. chapter 155. Uws of 1984 as amended b^ 

6 section 2. chapter 421. Laws of 1985 and HCh 26.33.090 are each 

9 aaended to read as follows: 

10 (1) The court shall set a tine and place for a hearing on the 

11 petition for relinquishment. The hearing may not be held sooner than 

12 forty-eight hour> after the child's birth or the signing of ai: 

13 necessary consents to adoption, whichever is later. Howevei . if the 

14 Child is an Indian child, the hearing shall not be held sooner thap 

15 ten days after the child's birth, and no cc^sent shall be val:c 

16 Liless signed at least ten days after the chiU's birth and rccordec 

17 before a court of competent ju r isdiction pursuant to 25 L'.S.C Sec 
16 1913(a). Except %i^ere the .^hild is an Indian child, t he court max 

19 enter a temporary order giving custody of the child to the 

20 prospcctiN adopt i"* parent, if a preplacement report b *, been filed. 
2 or to the department or agency to whom the child will be relinquished 

22 pending the court's hearing on'th^ petition. If the child is an 

23 Indian child, the court a^y ente- a temporary custody order under 

24 this subsection only i f the requirements of 25 U.S C Sec. 1913(a) 
i regarding volunta_ry foster care placement ve been satisfied 

26 (2) Noti o^ the hearing shall be serv d on r' rel inq .ishmg 

27 parent or alleged father, and the department or agency in the minner 

28 prescribed by RCV 26.33.310. If th e child is an Indian child noncfr 

29 of thg heTing shall also be served on the child's tribe in the 

30 manner prescribed by KCW 26 33.310. 

31 (3) The court may require the parent to appear perso. ally ano 

32 enter his or her consent to adoption on the record. However, if the 

33 Child is an Indian child, the c jrt ahall require the s ^nting 

34 parent to appear peraonaMy before a court of co>Ypetent Jurisdiction 

35 to enter on the record his o r her consent to the relinquishment o r 

36 adopt ic n. The court shall detarmire that any written corsent has 
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1 b<en validly iKecuicd . and if ihe child is an Indian child, such 

2 court shall further certify that the rcquirewenis of 25 U.S C. Sec 

3 l^ij(^) have been satisfied . If the court determines ix xj in the 

4 best interests of the child, the court shall approve the petition for 
J relinquishnent. 

6 (4) If the court approves the petition, it shall award custody of 

7 the chil< to the department, agency, or prospective adoptive parent. 

8 who shall be appointed legal guardian. TSe legal guardian shall be 

9 financially responsible fo*- support of the child .<ntil further order 

10 of the court The court shall a. so winter an orde** pursuant to ROr 

11 26.33.130 teniinating t^e parent-child relationship of the parent and 

12 the chil'i. 

»3 (S) t\n order of relinquishment to an agency or the department 

14 shall include an order authorizing the agency to place the child with 

15 a prospective adoptive parent. 

16 Sec. S. Section 11. chapter US. Laws of 1984 as amended by 

17 section 4. chapter 421. Laws of 198S and KCif 26.33.110 ar v-wh 

13 amended to read as follows: 

19 <1) The court shall set a time ind place for a hearing on the 

20 petition for termination of the patent 'Child relationship, which 

21 shall not be deld sooner than fcrty^eight hours after the child's 

22 birth. However, if the child is an Indian child, the hearing shall 

23 not be help sooner than ten days after the child's birth and the time 

24 of the hearing shall be extended up to twenty •' iitional days from 

25 the dtte of the scheduled hearing upon the motion of the parent. 

26 Indian custodian, or the child's tribe. 

27 (2) Notice of the hearing shall be served on the petltio. er, the 

28 nonconsent ing parent or alleged father, the legal guardian of a 

29 party, and the « a Mian ad litem of a party, in the manner prescribed 

30 by RCW 26.33.310. If the child is an Indian child, notice of the 

31 hearing shall also be served on the child's tribe in the manner 

32 prescribed by 25 U.S.C. Sec. 1912(a). 

33 (3) Except as otherwise provided in this section, t he notice of 

34 the petition shall: 

35 (a) the date and place oi' birth. If the petition is filed 
J6 prior to birth, the notice shall state the ^nproximate date and 
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1 location of conception o.' the child and the expected date of birth. 

2 ano shall identify the aother: 

3 (b) Inform the nonconsenting parent or alleged father that. (i) 

4 He or she has a right to be represented by counsel and that counsel 

5 will be appointed for an indigent person who requests counsel, and 

6 (11) failure to respond to the termination action witb:n tn^enty days 

7 of service will result in the terninrtion of his or her parent-child 
6 relationship with respect to the child; 

9 (c) Inform a;, tUeged father that failure to file a clam of 

10 paternity under chapter 26.26 RCW or lo resiK)nd to the petition. 

11 wtthin twenty days of the date of service of the petition is grounds 

12 to terminate his parent-child relationship with respect to the child^ 

13 (d) Inform an alleged father of an Indian chi]> : that if he 

14 acknowledges patternity of the child or if his pat^rniTv of the child 

15 is established prior to the termination of the parent»child 

16 relationship, that his parental rights may not be terminated unless 

17 he: (i) Gives valid consent to termination, or <ii) his parent -child 

18 relationship is terminated involuntarily pursuant to chapter 26 33 or 
IS 13.34 RO . 

20 Sec. 6. Section 12. ch^ipt^r 155. Uws of 1984 and RCW 26.33.120 

21 are each amended to read as follows: 

22 ( 1 ) Except in- th e case of an Indian child and his or her parent. 

23 the parenT-child rel tionship of a parent may be terminated upon a 

24 showing by cl<sar. cogent, and convincing evidence that it is in the 

25 best Interest of the child to terminate the relationship and that the 

26 ent has failed to perform parental duties under circumstances 

27 shov.ing a substantial lack of regard for his or her parental 
23 obligations and is withholding consent to adoption contrary to the 

29 best interest of the child. 

30 (2) Exc'jpt in the case of an Indian child and his or her alleged 

31 father, t he parent -child relationship of an alleged father who 

32 appears and claims paternity may be terminated upon a showing by 

33 clear, cogent, and convincing evidence that it is in the best 

34 ibcerect of the child to terminate the relationship and that: 

35 (a) The alleged father has failed to perform parental duties 

36 under circumstances showing a substantial lack of regard for bis 
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1 parental obligations and is withholding consent to adoption contrary 

2 to the best interest of the child: or 

3 (b> He IS not the faT*»er. 

4 (3) The parent Child relationship of a parent or an alleged 

5 father oay be terminatad if the parent or alleged father fails to 

6 appear after being notified of the hearing in the nanner prescribed 

7 by RCW 26.33.310. 

8 (V The par>nt-chi:d relationship of an Indian child and his or 

9 her parent or alleged f ather where p t. ternity has been claiaed or 
*° g'tablished. may be te rwinated only pursuant to the standards set 

forth in 25 U.S.C. Sec. 1912(f). 

12 Sec. 7. Section 16. chapter 155. Laws of 1984 as amended by 

13 section 5. chapter 421. Laws of 1985 and RCW 26.33. 160 are each 

14 arendeo o read as follows: 

15 (1) Except as otherwise provided in RCW 26.33.170. consent to an 

16 adopMon shall be required of the following if applicable: 

17 (a) Tne adoptee, if fourteen years of age or older: 

18 (b) The parents and any alleged ther of an adoptee under 

19 eighteen years of age: 

20 (c) An agency or the department to whom the ^.doptee has been 

21 relinquished pursuant to RCW 2€.33.08C: and 

22 (d) Die legal guardian of the adoptee. 

<2) Ixcept as otherwise provided in subsection <4)<g) of this 

24 section, consent to adoption is revocable by the consenting party at 

25 any iiae before the consent is approved by the court. The revocation 

26 may b, made in either of the following ways: 

57 (a) Written revocation may be delivered cr nailed to the clerk o. 

28 the court before approval: or 

29 (b) Written revocation may be delivere.J or mailed to the clerk o' 

30 the court after approval, but only if it is delivered or uailed 

31 within forty. eight hours after a prior notice of revocation that was 

32 given within forty*eighi hours after the birth of the child. Th* 

33 prior notice of revocntion shall be given to the agency or person who 

34 sought the consent and *My be either oral or written. 

35 (3) Except as provided *n subsection (2)(b) and (4)(g) ot this 

36 sectJtn and In this subsection, a consent to adoption may not be 
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1 revoked ifter it has been approved by the court liithin one year 

2 after approval, a consent aay be revoked for fraud or duress 

3 practiced by the person, departwent. or agency requesting the 

4 consent, or for lack of Mental competency on the part of the person 

5 giving the consent at the tine the consent was given. A «irritten 

6 consent to adoption laav not be re> ^ked nore than one year after ic is 

7 approved by the cobrt. 

8 (4) Except as provided in (g) of this subsection, t he written 

9 consent to adoption shall be signed under pen.lty of perji-ry and 

10 shall Stat? that. 

11 (a) It IS given subject to approval of the ourt: 

12 (b) It has no force or effect until approved by the court. 

13 (c) The consent will not be presented to the court unti) fo^ty- 

14 eight hours after i c is signeJ or forty-eight hours after the birth 

15 of the cbild, whichever occurs later; 

16 <d) It is revocable by the consenting party at any tiise before 

17 its approval by the court. It nay be revoked in either of the 
16 following wsys: 

19 (:) Written revocation aay be delivered c jailed to the clerk of 

20 the court before approval of the consent by the court; or 

21 (ii) Written revocation aay be delivered or mailed to the clerk 

22 of the court after approval, but only if ir i% delivered or mailed 

23 with%n forty eight hours after a prior notice of revocation that was 

24 given within forty-eight hours after the birth of the child. The 

25 prior notice of revocation shall be given to the agency or person who 

26 sought the consent and may i>c either oral or written: 

27 (e) The address of the clerk of court where the consent will be 
26 presented is included: ((and)) 

29 (f) Except as provided in (g) of this suhsection. a fter it has 

30 be<n approved by the court, the consent Is not revocable except for 

31 fraud or durr s practiced by the person, department, or agency 

32 requesting the consent or for lack of mental competenc) on the part 

33 of the person giving the consent at tt ^ine the consent was given 

34 A written consent to adoption may not be revoked more than one year 

35 after it is approved by the court ; and 

^ (t) I» the case of a consent to an adf ption of an Indian child. 
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1 no conseni shall be valid unless ihe conseni is execuied in wriiing 

2 wore ihan ten days aftc^ the binh of the child and unless the 

3 consent is recorded before a court of cowpeieni jurisdiction pursuant 



5 at any tine pr^or to tl . entry of the final decree of adoption. 

6 Consent way be withdrawn for fraud or duress within two years of the 

7 entry of the finiil decree of adoption Revoo on of the consent 

8 prior to a final decree of adoption. My be dolivere«1 or aailed to 

9 the clerk of the court or iMde orally to the coMrt which shall 

10 certify such revocation. Revocation of the consent is <?ffective if 

1 1 received by the clerk of the court prior to the entry of the final 
'2 decree of adoption or made orally to the court at any time prior to 
1 3 the entry of tne final decree of ari ^ T t ion Upo.i tthdrawal of 
\i consent . the court shal 1 return the chi l d to the parent unless the 
15 child has been taken into custody pursr « nt to RCW 13.34.050 or 

• Ifi 26.t4.050. placed in s helter care pursuau to RCW 13.34.060. or 

17 placed in foster care pursuant to RCW 13.34.130 . 

18 (5) A written consent to adoption which neets all the 

19 requireiaents of this chapter but which does not name or otherwise 

20 Identify the adoptinj parent is valid if it contains a statement :hat 

21 it is voluntarily executed without disclosure of the naoe or other 

22 identification of the adopting parent. 

23 Sec. 8. Section 23. chapter 155. Laws of 1984 a^d RCW 26. .^40 

24 are each amended to read as follows: 

25 (1) After the reports required by RCW 26.33.190 and 26.33.200 

26 have been fi«ed. ^he rourt shall schedule a hearing on the petition 

27 for adoption upon request of the petitioner for adoption. Notice of 

28 the date. tiae. and place of hearing shall be given tr the petitioner 

29 and any person or agency whose consent to adoption is required under 

30 RCW 26.3J.160. unless th.» person or agency has waived in writing the 

31 right to receive notice of the hearing. If the child is an Indian 

32 child, notice shall also be fiven to the child's tribe Notice s.«all 

33 be given in the aanne- prescribed by RCW 26.3'' .0. 

34 (2) Noti £ of the adoption hearing shall also be given to any 

35 person who or agency which has prepared a preplaceoent report. The 

36 notice shall be given in the aanner prescribed by RCW 26.33.230. 
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1 (3) If the court deterainet. after review of the petition. 

2 prepUcaMnt and pott*place»ent reports. and other eviderce 

3 introduced at the heariof. that all necessary consents to adoption 

4 are valid or have been dispensed with pursuant to RCW 26.33.170 and 

5 that the adoption is in the best interest of the adoptee, and, in the 

6 case of an adoption of an {ndian child, that the adoptive parents are 

7 within the placeweni preferences of 25 U.S.C Sec 1915 or good cause 

8 to the contrary ^as been shown on the record, the court shall enter a 

9 decree of adoption pursuant tc RCW 26.33.250. 

10 (4) If the court detenaines the petition should not be granted 

11 because the adoption is not m the best interest of th< child, the 

12 court Shall sake appropriate provision for the care and custody of 

13 the child. 

14 Sec. 9. Sect i Of. 31. chapter 155. Uws of 1984 as amended b> 

15 section 6. chapter 421. Uws of 1985 and RCW 26.33.310 are each 

16 amended to read as follows: 

(U Petitions (overoed by this chaoter shall be served in the 

18 saae manner as a complaint in a civil action under the superior court 

19 civil rules. Subsequent notice, papers, and pleadings may be served 

20 In the manner provided in auperior court civil rules. 

21 (2) If personal service on the parent or any alleged father. 

22 either within or without this state, cannot be given, noti.e shall be 

23 given: (a) By registered mail, mailecl at least twenty days before 

24 the hearing to the person's last known address: and (b) by 

25 publication at least once a week for three consecutive weeks with the 

26 first publication date at least twenty- five days before the hearing 

27 Publication shall be in a legal newspaper in the city or town of the 

28 lasi knok-n tddress Mfitbir. zht Una led Siates and iih lerritortts of 

29 the parent or alleged father, whether within or without this state 

30 or. if no address is known or the last known address is not withm 

31 r\ . United States and its territories, in the tity or town where the 

32 proceeding has been commenced. 

33 (3) Notice and appearance may be waived by the department, an 

34 agency, a parent, or an alleged father before the court or in a 

35 writing signed under pen«.lty of perjury. The w«iv.^ shall contain 

36 the current address of the department, .^ency. parent, or alleged 
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1 father. I^e face of the waiver for a hearing on trra nation of the 

k parent-Child relationship shall contain language explaining the 

3 Maning and consequences of the waivtr and the Meaning and 

4 conscqutnccs of teraination of the parent<child relationship. A 

5 person or agency has executed a waiver ahall not be required to 

6 appear except in ib-a caae of an Indian child wheie conaent to 

7 taniination or adoption mist be certified before a court of coapetent 
• jurisdiction pursuant to 25 O.S.C. Sec. 1913(a) . 

9 (4) If a person entitled to notice i» known to the petitioner to 

10 be unable to read or understand English, all notices, if practicabie. 

11 aball be given in that person's native language or throogb an 

12 interpreter. 

13 (5) Where notice to an Indian tribe is to be provided pursuant to 
!•* thif Chapter and the department is not a party to tne proceeding. 

15 notice shall oe given to the tribe at least ten business dayg prior 

16 to tbe hearing by regiatered —il return receipt requested. 

17 Sec. 10. Section 17. chapter 172. Laws of 1967 as last aiKnded 

18 by section 4. chapter 246. Uws of 1983 and RCW 74.13.031 a? > each 

19 aaended to read as follows; 

20 The lepartaent shall have the duty to provide child we.Tjre 

21 services as defined in RCW 74.13.020. and aball: 

22 (1) Oe/elop. adninister. supervise, and aonitor a coordinated and 

23 " 'ebensive plan that establishef*. aids, and strengthens 'services 

24 for the protection and care of hoaMlesa. ninaway dependent, or 

25 neglected children. 

26 (2) Develop a recruiting plan for recruiting an adequate number 

27 of prospective adoptive an^ foster hones. both regular and 

28 specialised, i.e. ho«es for children of ethnic ainority. including 

29 Indian hoaes for Indian children, sibling grotips. handicapped and 

30 eaotionally disturbed, and annaaily subait tht plan for review to the 

31 house and senate coanittees on social and hca.:h services. The plan 

32 Shall include a section entitled 'Foster Poae 'Him^Over. Causes and 

33 KecoMenda t i ons . * 

34 (3) Investigate coaplaints of ne^ltct. abuse, or abandonaent of 

35 Children, and on the basis of the findings of such investigation. 

36 offer child welfare services in relation to the prob:ea to such 
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1 parents, legal custodians, or persons serving in loco parentis. 

2 and/or bring tbe situation to the attention of an appropriate court. 

3 or another roflauniiy agency: PROVIDED. That an investigation ts not 

4 required of nonaccidental injuries which are clearly not the result 

5 vf • lack of care or supervision by the child's parents, legal 

6 custodians, or persons serving in loco parentis. If the 

7 investigation reveals thai a cri. aay have been comitted. the 

8 department shal* notify the appropriate law enforceaen; agency. 

9 (4) Offer, on a voluntary basis, faaily reconciliation services 

10 to faailies who are in conflict. 

11 (5) Monitor out-of-ho«e placenents, on a tinely and routine 

12 basis, tc assure the safety, well-being, %n4 quality of care being 

13 provided is within the acope of the intern of the legislature as 

14 defined in KCM 74.13.010 and 74.15.010. and annually subait a report 

15 delineating the results to thie house and aenate comittees on social 

16 and health services. 

17 (6) Have authority to accept custody of children fron parent ^nd 

18 »o accept custody of children fro« juvenile courts. *here authorized 

19 to do ao under latk. to p*-ovide child welfare aervices including 

20 placeaent for adoption, and to provide for the physical care of such 

21 children and make paybent of naintenance costs if needed. Except 

22 where required by Public Uw 95-608 <25 U.S.C. Sec. 1915). no private 

23 adopt ion agency «fh i ch rece i ves ch i 1 d ren for adopt i on f ro« t he 

24 department shall discriminate on tht; basis of race, creed, or color 

25 when considering applications in their placement for adoption. 

26 <7) Have authority to provide te^rary shelter to children who 

27 have run away fro* home and who are admitted tc crisis residential 

28 centers. 

29 (8) Have authority to purchase care for children: anu shall 

30 follow in general the policy of using properly approved private 

31 agency aervices for the actual care and aupervision of such children 

32 insofar as they are available, paying for care of auch children as 

33 are accepted by tne department as eligible for support at reasonable 

34 rates establiahed by tbe department. 

35 (9) Establish a children's aervicea adviaor.v coaaittee which 

36 ahall assist the aecretary m the development of a partnerahip plan 
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1 for utiUiing resources of the public and private sectors, and advise 

2 on all matters pertaining to child welfare, day care, licensing of 

3 child care agencies, and services related thereto. At least one* 

4 third of the mbership ,hall be composed of child care providers 

5 (10) Have authority to provide continued foster care group 

6 care for individuals fro* eighteen through twenty years of age to 

7 enable them to complete their high school or vocational school 

8 program. 

9 MjJ_H>ve authoritv w:Thi n funds appropriated for foster r»rm 
10 services to purchase care for Indian children who are in the custody 

» federally recoemz ed Indian tribe or tr, bally licensed child. 
*2 gl>cing agency pursuant t o parental consent, tribal court order, cr 
^t«te ]uvenile court order: and th e purchase of auch care ahaii he 
subject to the same eii gibiUtv standards and rates of support 
applicable zc other chi ldren for whom the department purchases care 

16 Notwithstanding any other provision of RCW 13. 32a. 170 through 

17 13. 32A.200 and RCW 74.13.032 through 74.13.036. or of this section 

18 all services to be provided by the department of aocial and health 

19 services under subsectioi.i (4). (6). and (7) of this section, subject 

20 to the limitations of these subsections, may be provided by any 

21 program offering such services funded pursuant to Titles II and III 

22 of the federal juvenile justice and delinquency prevention act of 

23 1974 (P.L. No. 93.415: 42 U.S.C. 5634 et seq. ; and 42 U T 5701 

24 note as amended by P.L. 94-273. 94.503. and 95.115). 

25 Sec. 11. Section 2. chapter 118. Laws of 1982 and RCW 74.13.080 

26 are each amended to read as follows: 

27 The department shall not make payment for any child m group care 

28 piacPmPnr unlecs the gruMv ho-tr 1. licensed and the department has 

29 the custody of the child and the a hority to remove the child in a 

30 cooperative manner after at u t seventy-two hours notice to the 

31 child care provider: such notice My be waived in emergency 

32 aituatlons. However, thi s requirement shall not be construed to 
3^ prohibit the departmen t from making or mandate the department to make 
34 payment — for Indian children placed in facilities licensed' bv 

federally recognized Indian tribes pursuant to chapter 74.15 RCW.. 
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1 Sec. 12. Section 2. chapter 172. Uws of 1967 as last anended b> 

2 section 5, chapter 118. Uws of 1982 and RCW 74.15.020 are each 

3 attended to read as follows. 

4 For the purpose of chapter 74.15 RCW and RCW 74.13,031. and 

5 unless otherwise clearl> indicated by the context thereof, the 

6 followins terms shall aean: 

7 (1) 'Oepartaent* aeans the state department of social and health 

8 services: 

9 (2) •Secretary- aeans the secretary of social and health 

10 services: 

11 (3) 'Acency* aeans any person, firm, partnership, association. 

12 corporation, or facility which receives children, expectant aethers. 

13 or developMDtally disal>led persons for control, care, or uintenance 

14 outside their own hones, or which places, arranges the placenent of. 

15 or assists in the placement of children, expectant itothers. or 

16 developmental ly disabled persons for foster care or placement ©f 

17 children for adoption, and shall include the following irrespective 

18 of whether there is compensation to the agenry or to the children. 

19 expectant Bothers or developMntal ly disabled persons for services 

20 rendered: 

21 (a) *Group-care facility- means an agency, other than a foster. 

22 family home, which is Maintained and operated for the care of a group 

23 of children on a t%«enty*four hour basis: 

24 (b) -Child-placing agency- means an agency which places a child 

25 or children for 'eaporary care, continued care, or for adoption: 

26 (c) -Maternity service* means an agency which provides or 

27 arranges for care or services to expectant mothers, before or during 

28 confineaent. or whicn provides care as needed to mothers and their 

29 infants after confinement; 

30 (d) -Oey*care center- means an agency which regularly provioes 

31 care for a group of children for periods of less than twenty- four 

32 hours: 

33 (e) -Foster* faaily home* means an agency which regularly provides 

34 care on a twenty-four hour basis to one or more children, expectant 

35 mothers or developments lly uisabled persons in the family abode of 

36 the person or persons under whose direct csre and supervision the 
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1 child, expectant aother or developoental ly disabled person is placed, 

2 (f) -Crisis residential center* means an aiency «hich is a 

3 temporary protective residential facility operated to perform the 

4 duties specified in chapter 13.32A RCV. in the manner providec* in RCV 

5 74.13.0?2 thrcu|h 74.13.036. 

6 (4) -Agency' shall not include the .'ol lowing: 

7 (a) Persons related by blood or marriage to the child, expectant 

8 mother or developmental ly disabled persons in the following degrees. 

9 Parent, grandparent, brother, sister. stepparent. stepbrother. 
10 stepsister, uncle, aunt, and/or first cousin; 

J* (*>) Perjons who are legal guardians of the child, expectant 

12 mother or developmental ly disabled persons: 

13 (c) Persons who care for a neighbor's or friend's child or 

14 children, with t without compensation, wher? the person does not 

15 engage in such activity on a riko\t\»r basis, or where parents on a 

16 mutually cooperative basis exchange care of one another's children. 

17 or persons who have the care of an exchange student in their own 

18 home. 

19 (d) Nursery schools or kindergartens which are engaged primarily 

20 \n educational woric with preschool children and in which no child is 

21 enrolled on a regular basis for more than four hours per day: 

22 (e) Schools, including boarJing schools, wnich ure engaged 

23 primarily in education, operate on a definite school year sc.'iedule. 

24 follow a stated academe curriculum, accept only school ^age children 

25 and do not accept custody of children: 

26 (f) Seasonal camps of three oonths' or less duration engaged 

27 primarily in recreational or educational activities. 

28 (g) Hospitals 1 i censed pursuant to chapter 70 41 RCV when 

29 perfonbing functions defined in chapter /u.«i rcm. nursing homes 

30 licensed under chapter 18.51 RCV and boarding homes licensed under 

31 chapter 18.20 RCW. 

32 (h) Licensed physicians or la%iryers: 

33 (i) Facilities providing care to children for periods of less 

34 than twenty-four hours whose parents remain on the premises to 

35 participate in activities other rhar. employment: 

J6 (J) Facilities approved and certified under RCV 72.33.810: 
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Sec. 14 

1 (k) Any asency htvinc been i operation in this state ten years 

2 prior to June 8. 1967. and not seeking or accepting looneys or 

3 assistance f row any state or federal agency, and is supported in part 
A by an endowment or trust fund: 

^ (1) Persons who have a child in their howe for purposes of 

^ •doption. if the chi ld was placed in such home bv a licensed child- 
^ pUcing agency, an aut horized public or tribal agency or court or if 
« • preplacement report has been filed under chapter 26.33 RC» and the 
^ placement has been approved by the court: 

<») An age ncy opera'ted by anv unit of local, state, or federa! 
government or an atenc y. located within the boundaries of a federally 
recognized Indian reservation, licensed bv the Indian tribe 

An a gency located on a federal military reservation, except 
^ *^*''e the Bilitarv auth orities request that such agencv be subiect to 
the licensing requirements of this chapter . 

16 (5) -Requirement- means any rule, regulation or standard of care 

17 to be maintained by an agency 

18 WD*' SECTION Sec 13 A ne^ section is added to chapter 74 15 

19 RCW to read as follows* 

20 The state of Washington recognizes the authority of Indian tribes 

21 within the state to license agencies, located within the boundaries 

22 of a federally recognized Indian reservation, to receive children for 

23 control, care, and maintenance outside their own hones, or to place. 

24 receive, arrange the placement of. or assist in the placement of 

25 Children for foster care or adoption. The department and state 

26 licensed child-placing agencies m«> place children in triballv 

27 licensed facilities if the requirements of RO' 74. 15.030(2)(b) and 

28 (3) and supporting rules are satisfied before placing the children in 

29 sucl. ficiiiiics by the department or any state licensed chi Id ^placing 

30 agency. 

31 Sec. 14. S*!cr:on 9. chapter 172. Uws of 1967 as last a. ended by 

32 section 10. chapter 118. Uws of 1982 and RCH 74.15.090 re each 

33 amended to read as follows: 

.Except >s provided x n section 13 of this )vS7 act, i t shall 
35 hereafter be unlawful for any agency to receive children, expectant 
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Sec. U 

1 mothers or developmcntil ly disabled persons for supervision or care. 

2 or arrange for the placenent of such persons, unl'fss such agency is 

3 licensed as provided in chapter 74.15 RCV. 

4 NEW SECTION. Sec. 15- If any provision of this act or Its 

5 applicatino to any person or circuoistance is held invalid, the 

6 renainder of the act or the application of the provision to other 

7 persons or ci rcuastances is not affected- 

8 NEW SECTION. Sec. 16. Sections 10 and 11 of this act shall take 

9 effect July 1 . 1988. 
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TESTIMONY OF THE NAVAJO NATKW 
BEFORE THE SENATE SELECT C0W4ITTEE 
ON INDIAN AFFAIRS 

OVERSIGHT HEARING OF THE INDIAN CHILD WELFARE ACT 
November lOr 1987 

I. INTRODUCTION 

My name is Anslem Roanhorse. I am the Executive 
Director of the Navajo Nation Division of Social Welfare. I 
am honored to present this testimony on behalf of the Navajo 
Nation regarding the Indian Child Welfare Act. In the rest 
of my testimony, I will refer to the Indian Child Welfare Act 
as the "^Act" or the "ICWA". 

First of all, we are pleased that you are holding 
this hearing. As you know, the Act was passed in 1978 *.nd 
since that time the Indian Tribes and th States have carried 
out the intents and purposes of the Act. to the best of their 
abilities as Cc gress intended. In light of the fact the Na- 
vajo Nation has participated and worked with the terms of the 
Act, the Nava;)o Nation has gained substantial experience and 
has specific recommendations as to how the Act could be more 
effective . 

However, before I get into these specific recom- 
mendations. I would like to tell you how the Navajo Nation 
applies the ICWA. anj describe related problems which impede 
our ability to fully comply with the specific regulations 
associated with the Act. 
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II. THE NAVAJO ICWA PR0GEW1 

The Navajo ICWA program is presently a vital part 
of our Division of Social Welfare. Our present goal of the 
program is to carry out our federally mandated responsi- 
bilities in accordance with the Act in any state court depen- 
dency, adoptive or foster care proceedings involving a Navajo 
child. We want our children to retain their Navajo heritage. 
As much as possible we work to place Navajo children with 
their relatives and if we cannot do so, we find other Navajo 
families, in accordance with the place'nent preference of the 
Act, 

SOCIAL WORK COMPONENT 

The Navajo ICWA program has two components working 
together. The first is the Social Work program directed by a 
social worker, Virginia Hannon. in our central administrative 
office in Window Rock, Arizona. She coordinates the refer- 
rals we receive from the states concerning ICWA court pro- 
ceedings involving Navajo children. Appendix "A" and "B" 
shows the demographics of children served. In 1985 we re- 
ceived 407 referrals. In 1986 we received 33± referrals. 
Each referral must be verified to determine if the child(ren) 
is Navajo, that is. if he/she is enrolled or eligible for 
membership with the Navajo Nation. In order to be enrolled, 
a child must possess at least one-fourth Navajo blood. 

We also have to determine where the child's family 
Page 2 
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comes from, that is, from which agency The Navajo Nation is 
divided mtc five regional divisions calJed "agencies" (Ap- 
pendix "C" > . The Central Office Coordinator assigns the in- 
coming ICWA easels) to the Agency Social Worker who handle! 
all the ICWA cares m the specific area of the Navajo Nation 
they are assigned. Our ICWA social workers are Ben Claw of 
Fort Defiance Agency, Donna Toledo of Crownpomt Agency, 
Truman Davis of Chmle Agency, Delores Greyeyes of Tuba City 
Agency and Virginia Polacca of Shiprock Agency, These social 
workers provide the first contact for the Navajo wation with 
the family involved m the state proceeding and make an inde- 
pendent assessment of the case 

LEGAL COMPONENT 
The second component of the Nava]o ICWA program is 
the legal program One attorney and a tribal court advocate 
m the Navajo Department of Justice handle all legal repre- 
sentation on the ICWA cases for the Navajo Nation. Violet A 
P. Lui IS the attorney and Lcuise Grant is t^ e tribal court 
advocate . 

As you will note from the attached demographics our 
division gets numerous referrals from many states^ from 
across the United States, all the way from Alaska to Texas to 
Pennsylvania. Naturally, our legal counsel are not licensed 
m all fifty states, therefore, the tribe must contract with 
attorneys who are licensed to practice m the particular 
Page 3 
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State where assistance is needed when we need legal represen- 
tation The Navajo Nation is fortunate in having the excel- 
lent services of Craig J. Dorsay in the Oregon and Washington 
area, Elizabeth Meyer in Colorado, Katherine Anderson m 
California, Brian Sexton in New Jersey^ Mary Ellen Sloan in 
Utah, to name but a few Mr. Dorsay used to work with the 
Navajo Nation and continaes to consult with the Division of 
Social Welfare on ICWA issues and other matters, if and when- 
ever necessary. 

NAVAJO ICWA PROCESS 
Our Nava;]0 social workers and legal counsel work 
together on each ICWA case using the following steps for each 
case : 

Contact our state agency counterparts from 
whom the referral was received, including 
the state social worker and the county and/or 
District Attorney or the Assistant Attorney 
General . 

Determine the status of the ICWA case m the 
state court proceedings and whether or not 
there is a plan developed to reunite the Na- 
vajo child with his or her Navajo family. 
If it appears that placement with Navajo 
relatives is necessary, our social workers do 
an exhaustive search for suitable relatives 
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With whom to place the child. 

Gather and analyze facts to decide if we have 
exclusive jurisdiction of the child, 
Decid'j whether or not a particular case should 
be transferred to the Navajo courts. 
Sometimes, we only intervene and monitor the 
state's work with the Navajo family Our so- 
cial workers can provide help by contacting 
urban Indian counselling programs* or just 
talk directly with the Navajo parents or 
relatives to get their perspective on what is 
happening. Often our social workers give help 
by explaining in Navajo what has happened and 
why the state has taken the child away. 



The ICWA recognizes c'.nd protects an Indian tribe's 
interest in its children. My words alone cannot begin to ex- 
press what this has meant in terms of dealing with the 
states We have experienced many positive developments. ~ 
result of the Act But we also have experienced problems re- 
garding obstacles created by various state courts decisions. 
In addition there are administration and implementation dif- 
ficulties we experi'=>rice as a result of a grossly inequitable 
funding formula used to fund tribal ICWA programs. 
Ill, NAVAJO - STATE RELATIONS UNDER THE I CVA 

The states with which we have the most dealings 
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under the ICWA are New Mexico and Arizona. I am pleased to 
report that for the most part the Nava;]0 Nation works well 
with New Mexico and Arizona on ICWA cases. Some of the rea- 
sons for this are: 

Some of our workers within the Navajo Division 
of Social Welfare had worked fur the States of 
Arizona or New Mexico social services depart- 
ment, which helps us to better understand 
their system. For example, I too have worked 
with the Arizona Department of Economic Se- 
curity frO'> July, 1986 to February, 1 987 as 
the Assistant Deputy Dir<sctor in Phoenix, 
Arizona . 

Over the years the States of Ar\zona and New 
Mexico social workers have come to better 
understand the intents of iCWA and that the 
Navajo social workers share the same goals and 
objectives for the Navajo children and their 
families who are involved in dependency pro- 
ceedings This common goal and object. ve 
IS the safety and security of the Navajo 
children and to provide provision of appropri- 
ate help for the immediate family, as well as 
to provide for adequate placement. 
The Navajo Nation does not transfer jurisdic- 
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lor on every ICWA case originating from the 
state courts to the N^vajo courts. We recog- 
nize that sometimes ^.he child and the family 
will be best served in the state system, and 
we can provide additional help, as necessary. 
The Navajo Nation^s ability to identify and 
locate extended relatives for placement of 
children is a real asset for the states, when 
It becomes apparent that the parents cannot or 
should not take the children back. 
' We have an Intergovernmental Agreement ( "IGA" ) 
with New Mexico specifically on ICWA cases. I am including a 
copy of the Agreement as an Exhibit tc this testimony (See 
Appendix "D">. It is not a perfect agreement, but it is a 
working document that helps each of us to better coordinate 
our services, in the best interest of the child. 

The primary difficulty that the Navajc Nation has 
with the IGA with New Mexico is that we do not have adequate 
funds for personnel prc^ram and support services to uphold 
our end of the agreement. We have one ICWA social worker in 
each agency who is expected to cover the entire agency with 
an area hundreds of square miles in size. One person for such 
an area is just not sufficient. 

A related issue under the IGA is the avai: ability 
of foster care and adoptive placements within the Navajo Res- 
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ervation. Wo have stretched our present resources to the 
limit to identify footer or adoptive homes* but we know we 
need to do more. This also requires more funds. 

I know you hear this all the time, from all federal 
programs. However, I want to make the point that t^e federal 
funds the Indian tribes receive were inadequate to begin with 
and havc gotten more inadequate over time. While the ICWA 
caseload has increased, the funding at the national level has 
decreased. The Congress appropriated $9.7 million in FY 
1 983, $8.4 n.illion in FY 1984 , $8.7 million in FY 1 985, $8.4 
million in FY 1986, and $8.8 million in FY 1987. I would 
Ilk** to point out that the Congress initially appropriated 
only $6.1 million for FY 1987 but it was only in June 1987 
that the Congress approved $2.7 million supplemental funds. 

Further, the present funding formula and award pro- 
cess IS not appropria\.e to the needs of a large Indian Tribe 
such as the Navajo Tribe. Presently a tribe of only 15,000 
members can receive the same amount we receive, but we have 
200,000 members. Under the present regulations, the Navajo 
Tribe can only receive a maximum of $300,000 and only if it 
scores at least 85 points on its grant application. Because 
of this requirement, the Bureau of Indian Affairs did not 
provide any ICWA funds for FY 1985 and FY 1986. We have ap- 
pealed the Bureau's actions. We feel the allocation should 
be based on actual need and not on a preconceived allocation 
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formula. Further, because of the important mandates of the 
law, we teel the grant aw«irds should not be given on a com- 
petitive basis but should be treated as entitled funds to In- 
dian tribes and organizations. Finally, we feel that the 
Congress must increase the national appropriation to at least 
$15 IT' llion. 

In the meantime, we have tried to be creative. For 
example, m one instance, one of our social workers worked 
with a New Mexico social worker to have pre-adoptive Navajo 
homes certified by tho state. In that way we will have early 
placement of the Navajo child with a Navajo family while that 
case IS still pending m the New Mexico courts This is a 
good example of how a state and tribe can work together. But 
these creative efforts cannot substitute for the real needs 

Our dealings with Arizona are, a'. I said earlier, 
positive. We do not have an IGA with Arizona, but we are m 
the process of developing one on how we will work together on 
child welfare cases involving Navajo children The mam 
stumbling block seems to be the state's concerns about Navajo 
jurisdiction and Arizona jurisdiction. Another problem is 
the extent to which Arizona must give full faith and creiit 
to Navajo laws, records and judicial proceedings on child 
custody proceedings covered by the Act. Our lawyers .-ell us 
thf^t such concerns can be worked out, and the sovereignty of 
ea^ch government an remain intact. We know we have a 
Page 9 



ERLC 



2.97 



294 



workable agreement with New Mexico, and we can use that as 
precedent for other agreements with the surrounding states. 

Our dealings with other states are less extensive, 
but we have made progress by using our contract attorneys. 
The cost for contract attorneys is substantial but it is nec- 
essary If the intent and provisions of the Act are to be car- 
ried out. 

I referred earlier to problems we have in enforcing 
our rights under the Act because of obstacles created by 
state courts. want to say that we have had supportive de- 

cisions by the state courts. as shown by the Utah Supreme 
Court's decision in the nationally publicized Halloway case. 

I will empiasize to you three areas of major con- 
cerns to the Navajo Nation with the current provisions of the 
Act. We have other concerns with the Act, but I will not 
mention them specifically here. Craig j. Dorsay, who I men- 
tioned earlier is a consultant to the Navajo Nation on ICWA 
issue has presented to this Committee specific suggestions 
for revisions to the Act. The Navajo Nation endorses the re- 
visions proposed by Mr. Dorsay, and incorporates said revi- 
sions into this testlmon^'. 

The three areas I want to refer to are: 1) the cur- 
rent provisions recognizing the tribal court's exclusive ju- 
risdiction over children who reside on or are domiciled on 
the reservation, or are wards of the tribal court; 2) provid- 
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ing for parental ob3ection to transfer a case to tribal 
court; and 3) iss as concerning voluntary or private place- 
ments . 

It IS the Navajo Nation's position that 25 U,S,C,S. 
Section 1911 (a) works and does not require extensive change. 
Our exclusive jurisdiction over reservation resident or domi- 
ciled children, or children already under tribal court 3uris- 
diction, IS a fairly clear principle. 

The problem of whether a Navajo parent or custodian 
can prevent transfer of a cat,-* to the Navajo courts under 25 
U S C.S. Section 1911 (b) is serious. It is our position that 
this section was not meant to defeat tht tribe's interest in 
taking a case back to th< tribal courts, on the sole objec- 
tion of a NavajO parent or custodian agree that 
non-NavajOS can prevent a transfer We do no^ . gree that a 
Navajo should be able to prevent the transfer by simply ob- 
jecting . 

Tht Act provides for an explicit order of prefer- 
ence for placements of children in any adoptive placement of 
children under state law and in any foster care or pre-adop- 
tive plcicement, 25 U.S.C S. Section 1915. That section seems 
clear enough. but the NavajO Nation is not being given early 
notice of private adoption proceedings. This is because some 
sLate courts mistakenly believe that the Act does not apply 
to private placements of children. This belief is clearly 
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wrong. We need Congress' help to clarify this point and come 
up with better enforcement provisions, in order that all 
states may comply with this notification process. 

The Navajo Nation has many other specific revisions 
to propose. I will not go into those proposed changes, ex- 
cept to repeat that M'- . Dorsay*s proposed revisions are spe- 
cifically endorsed by the Navajo Nation and incorporated in 
this testimony as if they were fully set forth. Th€se are 
proposed amendments at this time. When this Committee 
schedules other hearings on amendments to the Acc, we will 
submit further refinements to the present proposals. 

Thank you for the opportunity to comment on the 
ICWA. We appreciate your effotL;i on behalf of all American 
Indians . 

^/Li ^Odtiiuni^ 

Anslem Roanhorse 

Executive Director 

Navajo Nation Division of Social 

Welfare 
Post Office Drawer "JJ" 
Window Rock/ Arizona 86515 
Tele: (602) 871-4941, Ext. 1556 
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Apendxx "A" 

DEMOGRAPHICS OP CHILDREN SERVED 
Und«r XCWA ProgrAin for ISSS - )9eb 
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DEMOGRAPHICS OP CHILDREN SERVED 
Undtr ICWA Program for I>I6 - 1917 
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Creasewood 


Cameron 


Many Farms 


Klnlichee 


Coalmine Mesa 


Nazllni 


Klagetoh 


Tuba City 


Rough Rock 


Steamboat 


Bird Springs 


T»el*ini/Cottonwood 


Wide Ruins 


Lcupp 


Lukachukal 


Cryatal 


Toluni Lake 


Round Rock 


Fort Defiance 


Chilchlnbeto 


Taallc/Wheatfleld 


Houck 


Denrehotso 




Lupton 


Kayenta 




Uuk Springs 


Oljato 




Red Lake 



St. Michaels 
Sawmill 
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Appendix **D** 

INDIAK CHIID WELFARE ACT 
ACUDONT BETWEEN THE MEW MEXICO 
mJMAK SERVICES DEPAXTMEKT AKD THE 
KAVAJO TRUE 

Tblt AgricMot Mdi tnd ■otirid lii'^o thlt 17th diy of Stpttinbtr , 
IMS. by ani bitviio tbi Dlvltloo of Soclil Wilfir«, RAVAJO TRIBE, bereloaftar 
rtfirred to m **tbc RAVAJO TRIBE,** and the Human Strvlcaa Dapartaant, STATE OF 
HEW MEXICO, baralnaftar rafarrad to aa **tha STATE.** 

I. rURFOSE ARD POLICT 

A. Tha Consraaa of tba Unltad Stataa paaaad tha Indian Child Walfara 
Act of 1978 (F.L. 95-608), Hovartar 8. 1978, barainaftar. rafarrad to aa tha 
"ICWA". 

B. Tha STATE and tba NAVAJO TRIBE racosnisa: (1) that thara ia so 
raaourca tt^at ia aora vital to tha continuad axiatanca and intagrity of tha 
Ravajo Triba than ita childran; (2) that tbt Qnitad Stataa haa a diract 
Intaraat, aa truataa, in protactins Indian childran vho ara aeabara of or ara 
aliglbla for maabarahip in an Indian triba; (3) that tha STATE baa a diract 
Intaraat in protactins tha cultural divarsity of tha cititana of tba Stata of 
Raw Maxico; (4) that thia agraaaant la antarad into undar tha Joint Fovara 
Agraasant Act, fllU-l-l to 11-1-7 RMSA 1978], acknovladsaa tha April 19, 1984 
Stataaant of Folicy aigtiad by tba iovamor of tha Stata of Vav Maxico and tha 
Chairaan of tha Navajo Nation, and ia pradicatad oa a sovamaant to govarnaant 
ralationabip batvaan tba Stata of Rav Maxico and tha Ravajo Nation in a apirit 
of cooparation, coordination, coaaunication and (ood vill; (5) that both 
voluntary and involuntary procaadinga ara of critical intaraat to tha Navajo 
Tri )a : (a) to pravant tha inappropriata cultural aaparation of Ravajo 
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childrtn froB thtir faailits; and (b) to iniurc the placcacnt of al) Navajo 
childrtn in a aanncr vhlch prcscrvtf tht unique vilues of Navajo culture. 

C. The STATE and the NAVA.10 TRIBE igree that the primary purpoae of 
thia. AgreeBcnt is to protect and furthtr the beat interests of the Navajo 
child. This Agreeacnt, therefore, seeka to promote and atrengthcn the unity 
md Mcurity between the Navajo child and hia or her natural family. The 
primary consideratiena in the placeaent of a Navsjo child are to inaure that 
the child is raised within the Navajo culture, that the child ia raiaed within 
hia or htr family where possible and that the child is raiaed aa an Indian. 

D. The ICWA confirms the exclusive Jurisdiction of the NAVAJO TRIBE 
over any child custody proceeding involving a Navajo child who residea or is 
doaiicilid within the Nsvsjo Reservation and over any Navajo child who ia a 
ward of the Navajo tribal court. 

E. Th^ NAVaJO tribe and STATE support the policy of Section 101 (b) of 
the ICUA to tVansfer atate court proceedings for foater cere placeaent or the 
ttraination of parental rights to Nsvs.lo children not domiciled or residing 
within the reservation to the Jurisdiction of the tribe upon petition of the 
NAVAJO TBI BE or the Navsjo child* a psrent or Indian custodian, absent good 
cauae to the contrary. The NAVAJO TRIBE and the STATE recognise that the ICVA 
providea either parent may object to the trsnitfer of the proceedings. 

F. Section 109(a) of the ICUA provides that Statea and Indian tribea 
are authorised to enter into agreeaents with esch other respecting care and 
custody of Indian children and Jurisdiction over child cuatody proceedioga, 
including agreeaents which eay provide for orderly transfer of Jurisdiction on 
a case-by-rsse basis and agreeaents which provide for concurrent Juriadiction 
between States and Indian tribes. The STATE and the NAVAJO TRIBE desire to 
provide for the orderly transfer of jurisdiction over child custody 
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^rocttdlngt and to tntcr into an ■grttBtnt rcapccting tare and custody of 
Navajo children* in accordance with the proviiioni of the ICWA. 

C. The STATE and the IIAVA.to TRUE support and will in fulfilling the 



prevision contained in Section lol(d) of the ICWA. That section requires that 
the Vnited States » every State and every Indian tribe give full faith and 
credit to the public acts, records and judicial proceedings of any Indian 
tribe applicable to Indian child custody proceedings to the sa»c extent that 
such entities give full faith and credit to the public acts» records* and 
judicial proceedings of any other entity. 

H. This Agreement shall be construed in the spirit of cooperation and 
in a Banner which protects and pronotes the best interests of Indian children 
and the aecurity of Indian tribes and faailiec. This Agreencnt shall be 
Interpreted in a Banner which reflecta the unique values of Indian culture » 
custoB and tudition. 

II. CEKCKAL PROVISIONS 

A. The STATE acknowledges that this Agreencnt binds the the HuBin 
Services Departaent and its local offices to the proxisions herein set forth. 

S. This AgreeB«nt applica to any unBtrried child under the age of 18 
who is a aeiber of or eligible for Beaberahip in the Navajo Tribe and is the 
biological child of a Beaber of the Kavajo Tribe, herein referred to as 
-Navajo child". The Kavajo Tribal Code. 1 R.T.C. I50l. defines Beabership in 
the Navajo Tribe as the following: 

1. All persons of Navajo blood whose naaes appear on the official 
roll of the Navajo Tribe Baintained by the Bureau of Indian Affairs. 



ttrsF of thia Agreeaent .act in accordance with the full faith and credit 
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2. Any ptrion vho is at Ittst onf-fourth dfgrtt Ntvtjo blood, but 
who has not prtvloutly bttn tnrolltd as • Msbtr of tht Navajo Trlbt, is 
tllglblt for Tribal atmbtrahlp and anrollnent* 

3. Chlldrtn bom tc any cnrollfd Mtibtr of tbt Navajo Trlbt ahall 
autOMtlcally btcoat Btrttra of tht Navajo Trlbt and ahall bt tnrolltd. 
provldtd thty art at Itaat ont-fourth dtgrtt Navajo blood. 

X. For purpoata of this Agrttncnt, all dtflnltlons contalntd In tht 
XCWA art appllcablt and ahall bt rtftrtnctd and utlllitd In tht ptrfonanct of 
tach party* a obllMtlona. 

D. Dcttnlnatlon of Btmbtrahlp In tht Navajo Trlbt ahall bt tht aolt 
rtaponslbllltt of tht NAVAJO TKIBE. Htabtrshlp Inqulrlt* shall bt rtftrrtd by 
tht STATE to tht Kavajo Contact Off let dtslgnattd In Stctlon III.B.l. for 
proctsslng* and a dtttnnlnatlon of senbtrshlp ahall bt concluslvt upon tht 
partlts. Tht NAVAJO TRIBE ahall proctss all applications for tnrollncnt In 
tht Kavajo Ttlbt. Tht NAVAJO TRIBF thall ukt a dtttmlnatlon of atobtrshlp 
of a rtftrrtd minor vlthln ttn (10) days froo tht tlat aufflcltnt background 
lofomatlon Is provldtd to tht NAVAJO TRIBE. If Insufflcltnt Information to 
vtrlfy ati^trshlp Is provldtd, tht KAVAJO TRIBE vlll rtqutst additional 
lr.forvitlon from tht STATE In vrltlng vlthln ttn HO) days of rtctlvlng tht 
Inquiry coDctmlng tht alnor'a atabtrshlp. 

E. Tht STATE vlll follow tbt statutory conf Idtntlallty rtstrlctlooa of 
tht Ntv Htxlco Childrtn*s Codt 11132-1*1 through 32*1*45 NMSA 19781 and 
Adoption Act III40-7-1 to 40-7-11; and 40*7-13 to 40*7»17 NMSA 1978] In 
ptrfomanct of ItK re «;T)onslbllltlts undtr this Agrttiotnt. Tht NAVAJO TRIBE 
vlll follow tht conf Idtntlallty rtstrlctlona of tht Ftdtral Privacy Actt 5 
U.S.C. l5S2(a), and tribal pollclts In ptrforunct of Its rtsponslbllltlts 
undtr this Agrtentnt. Tht STATE and NAVA.10 TRIBE vlll shart Information In 

-4- 



ERLC 



308^ 



305 



•ny child custody Mttcr vhcrt there u • trenefcr of Juritdiction or 
coorcrotlvc pltccnent •ffortt. Social tervlccs Pttff of the STATE will 
testify Vhen necetttry in Devejo tribel court upon ittuonce of a oubpoene by 
the tribol court. Sociol ^erviceo ottff of the KAVAJO TRIIE will teetify «rheii 
oecettory in otote court upon igguonce of • subpoent by the STATE. 

in. 1I0TICE 

A. Type of Proceedings. 

1. The STATE ohell notify the KAVAJO TKIBE of ony inotonce where 
the STATE tikes phyticiol cue tody of • Mevejo child or of eny child custody 
proceeding comenced by the STATE involving • Kivojo child. 

2. Notice shell be given of the fol loving: 

(•) involuntery proceedings: foeter cere pleceaente; 
tervinotion of perentel righte; pre-edoptive end edoptive pleceaente; 

(b) volunterv proceedings: foster cere, pre-edoptive 
pliceacnts, relinquishnents and consents to terainetion of perentel righte; 
•nd 

(c) Judiciel heerlnge under the Kev Mexico Children's Code end 

Adoption Act. 

B. Contsct Persons. 

1. Vhen s child custody proceeding ie cososenced in e Mev Mexico 
stste court concerning s Ksvsjo child, the STATE ehell provide notice es 
required by Section III of this Agreeaent, to; 

THE KAVAJO NATION 
Division of Socisl Velfere 
P.O. Box J J 

Window Rock, Aritons ii<SlS 
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602/871*4941 Ex. 1807 or Ext. 2936 

2. Vhen tht STATE takes physical custody of • Navjilo child. If the 
child It found in San Juan County, the STATE shall provide notice to the 
Shiprock Office of the Ravajo Kation, Division of Sooial Welfare, Special 
Services Unit, f.O. Box 3289, Shiprock, Nev Mexico 87420, (505) 368-4319. 
4320, 4433; If the child is found In KcKinley County, Canoncito or AUao, the 
STATF Shall provide notice to the Crovnpoint Office of the Navajo Nation, 
Division of Social Welfare, P.O. Box 936, Crovnpoint, Nev Mexico, (505) 
786*5225, 5300, 5500. If the Naval o child is found in any other county of Nev 
Mexico, the STATE shall provide notice' as set forth in Section III.B.I. The 
NAVAJO TRIBE shall provide the STATE with energency telephone numbers for 
after-hours and veekend contact. The contact person for the NAVAJO TRIBE 
shall be a Socia] Torker IV in the respactive offices. 

3. The contact persons for the STATE shall be the Office Managers 

of the San Juan and McKinley County Social Services Offices in Nev Mexico, or 

their designees. The addrecses and telephone numbers of these offices are: 

McKinley County San Juan County 

Social Services Division Social Services Division 

2907 East Aztec 101 W. Aninas 

Draver 1300 P.O. Draver I 

Gallup, Nev Mexico 87301 Farvington, Nev Mexico 87401 

(505) 863-9556 (505) 327-5316 

(505) 326-3665 (after hours) 

4. The contact person for the STATE for all other county offices 
shall be the Chief* Field Services Bureau, Social Service Division, P.O. Box 
2348 - Rood 519, PERA Building, Santa Fe, Nev Mexico 87504-2348, (505) 
827-4266. 

5. The energency telephrne nunber for the STATE for after-hours 
and veekend contact shall be 1-803-834-3456. 
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C. Tl«e llDltt. 

1. The STATEt vlthln tvcnty-four (2U) hours (excluding vccVcnds 
•nd holldiyi) of tsVlng physical custody of s child the STATE knows or hss 
reason to know Is or a^y be • Nsvsjo child shall give nqtlcc by ttlcphone to 
the MAVAJO TRIBE' a contact person designated In Section III.B.2. above. 
Vlthln five days of the Initial oral notice, the STATE ahall give vrltttn 
notlct by registered will, return receipt requested, to the HAVAJO TRUE* a 
contact person, designated In Section 1II.B.2. sbove. 

r. The ^TAT*". wJthtn twoT»t''-'rv'' ^ »»",|-« -n-.icncl'^?, a child 
cutt«dv proceeeinr 1r srste court Involving a child the STATE knows or haa 
reason to know Is or be s Nsvsjo child «h«M give notice by telephone to 
the HAVAJO tribe's con t set person, designs ted in Section lIl.B.l. above. 
Within five days of the Initial oral notice, the STATE shall give written 
notice by registered nail, return receipt requeated, to the NAVAJO TRIBE'a 
contact persoA. designated In Section III.B.l. above. 
D. Contents of Notice. 

The !oral and written notice shall Include the Information requested in 
Appendix A to this Agreeeent (ICWA Notice), to the extent such InfotMtlon is 
available. In addition, the following Inforaatlon shall be provided: 

1. a copy of the all pleadings in the child custody proceeding; 

2. Information about the dilld's clrcunstancea, including the 
reasons for plsceacnt; and 

3. Identification of any special needs of the child. 

IV. JURISDICTION 

A. Exclusive Jurisdiction In the Nsvajo Tribal Court, 
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1. The NAVAJO TRIBE ahall have txcluilve .luriadiccion over any 
••child custody proceeding as aet forth In Section III.A.2.» Involving a 
Mavajo child vho resides or is domiciled within the Nava.lo Kciervation. Where 
a Kavajo child is a ward of the Navajo tribal court, thjt NAVAJO TRUE shall 
retain exclusive jurisdiction, notwithstanding the residence or donicile of 
the Kavajo child. 

2. The ••Navajo Reservation*^ is defined in the ICWA as all land 
trlthin the Units of the Kavajo Reservation, notwithstanding the issuance of 
any patent, and including rights-of-way running through the reservation; all 
dependent Navajo conminities within the borders of New Hexico; all Navajo 
allotnents, the Indian titles to which have not been extingulrhed; including 
rights-of-wav running through sane; and any other lands, title to which 's 
either held by the United States for the. benefit of the Navajo Tribe or Navajo 
Individual s» or held by the Kavajo Tribe subject to a restriction by the 
United States' against alienation. 

B. State or tribal jurisdiction. 

• 1. If a Navajo child is not doniciled or residing vlthln the 
Navajo Reservation and Is Involved In a state court proceeding for foster care 
placcoent or temlnatlon of parental rights, a petition ^or transfer of the 
proceeding to the tribal court aay be filed In atatc court and jurisdiction 
ahall be dctcmioed in accordance with 1101(b) of the ICWA. It shall be the 
policy of the STATE that a petition to transfer by the NAVAJO TRIBE will be 
favored whenever pemltted by the ICWA. It shall be the policy of the NAVAJO 
TKIBE to request transfer onlv upon a deVernlDatlon that auch tranafer Is In 
the best Interests of the Navajo child and fanlly. The STATE and the KAVAJO 
TRIBE agree to work cooperatively in «11 child custody proceedings to protect 
the best interests of the Navajo child and his or her natural family. 
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2. The NAVAJO TRIIE •grtts to Mkt tvtnr rtatoniblt tfiort to filt 

• sot ion to iDtcnrtnt In any child custody procttding vlthln ttn (10) diyt and 

• ^ttltlon to trmftr Jurlildlctlon to the Navajo tribal court vlthln tvanty 
(20). daya afttr tht KAVAJO TRlK's contact ptraon rtctlvta the vrlttaa notlctt 
aa aptclfltd In Stctlon III of thla Agrttnent. If a tranaftr daclalon cannot 
U Mdt by the NAVAJO TRIU vlthln tvmfr (2fi) daya, tht NAVAJO TWIE vlll 
■ubal.t to tht STATE in vrltlng thtlr plana for tranaftr » or rtaeona «hy a 
traniftr dtclalon cannot bt sadt at that tine and vhen the NAVAJO TNINE 
expecta that a daclalon can be made. A deley la petitioning for tranefer or 
■ovlng to Intervene sar Include that Inaufflclent Inforaatlon hae been 
provided to the NAVAJO TRIBE to verify aeoiberahlp In the Navajo Tribe. If 
Inaufflclent Information to verify ae^erahlp exlata. the NAVAJO TRIBE vlll 
requeat in vrltlng additional Infonutlon froa the STATE vlthln ten (10) deya 
of receiving vrltttn notice of the child cuatody proceeding In the NAVAJO 
TRIBE contac^ of flee dealgnated In Section III.B.l. above. 

3. During the twenty (20) day period follovlnft the KAVaJO TRIBE'a 
receipt of written ikotlce, repreaentatlvea of the STATE and the NAVAJO TRIBE 
•ay arrange a at effing to dlacuaa whether Jur ladle t Ion in the STATE or NAVAJO 
TRIBE would be In the beat Intereata of the Navajo child. When aelectlon haa 
not been aade between atate and tribal court J ur la diet Ion, the STATE shall 
proceed in accordance with the New Hexlco Children' a Code and Adopt lone Act 
until auch tlae aa Jurladlctlon la tranaferred to the NAVAJO TRIBE; provldad, 
howtvtr» that tht STATE ahall Infom tht NAV/ TRIBE of all procttdlnga and 
atafflnga aa provided In Section IV. B. 4. below. 

4. If the KAVAJO TRIBE decllnea Jurladlctlon In a particular caae» 
the STATE shall continue to Infonn the NAVAJO TRIBE ebout the atate court 
proceedings Involving the Navajo child by providing the NAVAJO TRIBE vlth 





310 



co^iti of all •otionsi net lets of Ht^rint and erdtr* filtd in thit cut. A 
•unary of csitvork •ctivitits ahall bt providtd to tht NAVAJO TRIBE tvtry tlx 
•enthi* In addition, tht STATE shtll givt tht NAVAJO TNIBE rttioatblt and 
•dt^uatt notict of all STATE ataffingi and tha opportunity to participatt 
fully in thoit itiffinst* Tht STATE and NAVAJO Tk.^E ahall cooptratt in 
caatverh to tht Mxlnua txttnt poaaiblt. but tht tntity with jurisdiction ovtr 
tht Navajo child shall havt tbt priaary rtspensibility for castvork. 

5* Vhtrt a a^att court inttnds to ditniaa a child cuatody 
procttdint for Isck of jurisdiction, tht STATE ahall notify tht NAVAJO^ TI»IBE 
Vtfort tht caat is dismisstd* In aueh casts, tht STATE ahall contsct tht 
NAVAJO TBIBE's contact parson dtsignattd in Stc^ion I I I.B.I, abovt* 

6. Vhtn tht STATE has jurisdiction of a csst involving a Navajo 
child rtsiding within tht Nsvajo Ktstrv«tion, STATE social vorktra shall bt 
ptraitttd tc tnttr tht Nsvale Ktstrvatien to providt appropriatt aecial 
•trvicts to *thst child and his/her fanily. Vhtn tht NAVAJO TKIBE has 
juriadiction o* a csst involving a Navajo child rtsiding off tht Navsjo 
Ntatrvation. NAVAJO TRIBE aocial vorktra ahall bt ptraitttd into Ntv Hexico to 
providt appropristt social strvicts to that child and his/htr fanily. 
Arrangements eay also bt aadt in othtr individual casts to providt aocisl 
•trvicts on or off tht Navajo Kestrvation by tht STATE and tht NAVAJO TKIBE 
vhtrt auch arrangtntnte vill bt in tht btat inttrtsts of tht child and/or 
faaily bting atrved. STATE aocial workers miy rtqutst tht asssistanct of 
Navajo polict in appropriate clrcuastancta* NAVAJO TRIBE social vorktra aay 
rtqutat the assistanct of State. County, or City polict in app^ofriate 
circuBStancts* Vhenevtr rtquired. upon aubpotna. STATE aocial vorktrs vill 
ttstify in Navajo tribsl court and NAVAJO TRIBE' s socisl vorkers vill testify 
in State court* 
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V. PLACDfDCT PREmCNCES 

A. In til prt-tdoptlvt, tdoptlvt, or fotttr ctrt plactMfitt undtr ttttt 
lov,. tht prtftrtnctt tod 'tttndtrdt for ph ttatnt provldr4 in Stetion lOS of 
tKc ICWA than tpply In tht tbftnct of good ctutt to tht contrtry. 

K For tdoptlvt p^tctMOt* tht pltctacot prtftrtnctt In ordtr of 
priority ort: 

4. • M*^ itr of tht Ntvtjo chlld't txttndtd ftailys 

b. othtr Mobtrt of tht Ntvt.lo Tribt: or 

c. othtr Indltn f«Bilict. 

2. For fotttr ctrt or prt-sdoptivt pltctaent. tht pltctatnt 
prcftrtnctt in ordtr of priority trt: 

t. • MBbtr of tht Ktvalo CAlld't txttndtd f«Bllyi 

b. • fotttr hoM llctn td. tpprovtd or tptclfltd by tbt 

NAViUO niBEs* 

c. an Indian fosttr boat lictnatd or tpprovtd by tht STATE; 

or 

d. an inatitution f-^r child ran approved by tht NAVAJO TRIBE 
or optrattd by an India., oritanisation which haa a prograa auitablt to f»ett tht 
Vavajo child 'a nttda. 

3. Navajo custom and lav rtgardiug cuatody and plactntnt of Navajo 
childrtn shall alao bt utilistd in tht plactMot of Navajo childrtn. 
Qutationa of Kavalo lav o^ cuatoa ahall bt ctrtifitd to the Judicial Branch of 
tht Navajo Nation. Attti.r<-r.! Solicitor, P.O. Box 447, Windov Bock, Arisona, 

for a vritttn opi ion. Tht Kavajo child thtll bt plactd vithis 
rta«onablt r-'^Nxinity to hia or htr boat vhtrt ^ppropriatt. 
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I. Any Navajo child plactd for feattr cart or prtadoptlvt plactMnt 
ah«ll W plactd In Che Itast rtatrlctlvt at t tint vhlch aoat approx'iMtta • 
family and In vhlch hla apcclal nttdi. If any, may be Mt; tht child ahall bt 
flaetd vlthln rtaaonabU proximity to hla or her heme, taking into account any 
aptdal nttda of tht child. 

C* In any procttdlng In vhlch tht STATE la unablt to arrangt cotipllanct 
vlth*tht ICUA plactmtnt prtftrtncta pursuant to Stctlon 105 of tht ICWA, tht 
STATE ahall prtpart a rtport tvldtnclng Ita tfforta to comply vlth tht ordtr 
of prtftrtnct and sTall ttnd It to tht NAVAJO TRIBE'S contact ptraon 
dtalgnattd In Stctlon III.B.l. abovt vlthln flvt (5) dayt 'excluding vttktnds 
and holidays) of the placencnt. 

D. In the plactnent of a Navajo child, the preference of tht child* a 
partnt(a) ahall bt considered vhert aucb preftrtnce lit appropriate* It ahall 
bt considered Inappropriate for the parenta of a Navajo child to request that 
their child riot bt placed In a Navajo or Indian home* 

E. The request of a parent of a Navajo child to remain anonymous shall 
be honored by the STATE and KAVAJO TRIBE; hovever. It la undirttood that 
anonymity applies only to the parent'a extended family. The request of a 
parent to remain anonymous ahall not outvtfgh the right of a Navajo child to 
bt ralatd tflthln the Kavajo culture or Native American culture. 

VI* CHILD PROTECTIVE SERVICES 

A. The STATE shall be primarily rciponilble for receiving and 
Investigating reports of suspected child abuac or neglect concerning Navajo 
children vho arc found off the Navajo Reservation. The NAVAJO TRIBE ahall be 
primarily responsible for rrcciviog and inveatigating reports of auapected 
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child tbutt or ntfltct coactraing Kavajo childrtn end nen-Ksvtjo IndUa 
childrtfi vhe rtsidt or art loctttd vithin tht Ksvtjo Ktstrvttion. Hovtvtr. 
upon rtctiving • rtport of eo^ptcttd child cbust or ntfltct, cither tht STATE 
or tbt KAVAJO TRIBE shall *tskt i» edistt tttps to investigttt the report and 
insure the eefety of the child even though there be a queation at to 
whether the child resides on or off tht ^vsjo Resenrntion or whether the 
child. is Navajo or ofwHavajo. 

B. If the BAVAJO TRIBE rtctivts a rtftrral for child prottctlvt 
strvicts coactmiag s aon-Indiaa child vho rtsidt^ on tht Navajo Rtstrvation, 
the KAVAJO TRIBE shall do the prelioinar? invest igst ion and take whatever 
action is necessary to insure the inediate safety of the child. The case 
will then be referred by telephone, with written confirsation following, to 
the appropriste STAn Social Services Division Office as provided in Section 
III.B.3. above, within twenty-four (24) hours, axcluding weekends and 
holidays. TVe NAVAJO TRIBE shall be responsible for payment for custodial 
care for the child for the first twenty-four (34) hoi^rc. Where required, 
child protective service vorkera fro« the NAVAJO TRIBE will testify in STATE 
court to substantiate the initial reaovel of the child froi. his/her hoM. 
rrimary responsibility for follovup treatacat aad servicea to the non-Udiaa 
child aad his/her faaily will lie with the approprUte STATE couaty office, 
unless representatives of the K.WAJO TRIBE and the STATE mtually agree upoa 
other arrangeaeats at a staffing held within twenty (20) dsya after the 
STATE'a receipt of written confirmation. 

C. If the KAVAJO TRIBE receives a referral on a non-Navajo Indian child 
who is found within the reservation but docs not reside therein, the NAVAJO 
TRIBE shall do the preliaiaary investigation aad take whatever action ia 
necescary to insure the ioDediate safety of ihe child. The child will then be 
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rtftrrcd by ttltphont, vlth vrltttn confirmation follovini, to the a^ropriatt 
STATE Social Services fiiviaion officta •$ providtd in Stction III.B.9. abovt 
or the appropriate tribe vithin tventy-four (24) heura, excluding veekenda and 
holi'daya. The NAVAJO miBE vill b« reaponaible for the eeat of cuatodial cart 
of the child for the first tvcncy-four (20 houra of care. Vhert required, 
child protective aervice vorkera frea the NAVAJO TRIBE vill teatify in STATE 
court to aubatantiaie the initial reaoval of the child from hie or her heme. 

D* In order to prevent ivinent phyaical daBage or harm to a Navajo 
child » the STATE ahall take emergency custody of a Navajo child under Nev 
Htxico lav and the ICUA if the child rebides or is domiciled vithin the Navajo 
Keservation* but is teaporarily located off the reservation. A referral vill 
be made o^ the case vithin tventy-four (24) hours » excluding veekends and 
holidaya» by the STATE to the appropriate NAVAJO TlllBE*a contact pcraon 
dtaignated in aection 1I1.B.2. The STATE shall be responsible for the Navajo 
child, including payment to the ahelter on behalf of the Navajo child, for the 
first tventyfour (24) hours. The NAVAJO TRIBE vill sake arrangementa to 
masunc custody of the Navajo child vho ia a resident or domiciliary of the 
Kavajo Reservation vithin tventy-four (24) hours » excluding veekenda and 
holidaya, after referral, if the child is found vithin Sao Juan County or 
McRinlty County or vill as suae responsibility for the coat of care after the 
f irat tventy-four (24) hours until arrangementa can be made to assume custcdy 
of the Navajo child. The NAVAJO TRIBE vill make reasonable efforta to aasume 
cuatod> of the Navajo child if found in an area other than San Juan County or 
McKJnlty County and vill assume responsibility for cost of care after the 
firat tventy-four (24) hours until arrangements can be made to asRUme custody 
of the Navajo child. If a Kavajo child vho resides and ia dociciled off the 
Navajo Reservation is placed by the STATi: in energency care, the STATE ahall 
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bt rtfponsiblc for that Kivijo child, Ineluding piyMnt for shcltct eirt on 
bthalf of the child. 

E. Rcgirdlcss of the Ntvtjo ehild*i rtiidcney, li i Navijo child it 
pliecd by the STATE into ^n cscrtcney thtlttr, ind the Kivijo child's finily 
has requested the Kivijo child to be rcleised to the* on i weekend or 
ifter-houtSi if it would vork i hardship on the Hivijo child's fiaily not to 
releise the Kavijo child it that tiar ind if there is no evidence of 
signiflcint abuse, upon notificition to ind ipprovil by the STATE'S on-cill 
socisl worker, the Mivnjo child shsll be relcssed to his/her faaily. The 
STATr shall notify the NAVA.VO TRIBE'S ' contact person designated in Section 
III.B.2. ibovc on the next working diy. The STATE shill sake payatnt on 
behalf of the Navajo child to the eirergcncy shelter. If the STATE deteninas 
that it would not be in the best interast of the Navajo child to release 
his/her to faaily Bcnibers upon their request, then the STATE shall retain 
physical custody of the Kavajo child in the eMigcncy shelter and the payment 
provisions of Section VI. D. above shall apply. 

F. ' If a Kavajo child is taken into the STATE'S custody during nomal 
working hours and the STATE has detcmined that the child should be raleascd 
to his or her faaily, the STATE aay release the Navajo child to his or her 
fattily in less than twenty-four (2i) hours provided that the STATE has 
conferred with or aade reasonable efforts to confer with the NAVAJO TRIBE'S 
contact person designated in Section III.B.2. to deteninc whether there is an 
open case concerning that child. The STATE shall be responsible for the 
Navajo child » including payment to the shelter on behalf of the Navajo child 
for the fitst tventy-four (24) hours of care. If the NAVAJO TRIBE docs not 
wtnt the Navajo child released to his/her faaily the NAVAJO TRIBE shall 
proceed in accordance with the provisions Section VI. D. 
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Vtl. FOSTEK CAKE AKD f KE-AJ)OfTlVE fUCEKCNTS 

A. Th« STATE thtll rccDgnltc fottcr hottet ctrtlficd, approved or 
li Wtd by the NAVAJO TRIBE at .ettlns tht fottcr hoM Itecnalng rtqulrtaents 
under atatc lav and the NAVAJO TRIBE ahall recognlie STATE foater hoM 
llcenaing aa Mating the rtqulrtacnta of the NAVAJO TRIBE. Tht STATE My 
place. Navajo children In foater hoMt llcenaed by the NAVAJO TRIBE and the 
NAVAJO TRIBE My place Navajo children in foater hoMa licenacd by the STATE 
if auch placencnt is mitually agreed upon by the STATE and the NAVAJO TniBE. 

B. Upon taking cuatody of a Navajo child, the STATE ahall aaauoe 
reapopsluility for all coata of foster care (in both foater hoses licensed by 
the KAVAJO TKIBF and the STATE), auperviaion and social aervicea, until 
Juriadiction of the Mtter ia transferred to the NAVAJO TRIBE, at which tiM 
the NAVAJO TRIBE ahall aaatmc retponaibility for all auch coats, aubject 
hovever, to the energency ah«lter care proviaions of Section VI. above. 

C. Upon taking custody of a Navalo child, the NAVAJO TRIBE ahall aaauae 
re«ponaibility for all costs of foater care (in both foater hoaea licenaed by 
the NAVAJO TRIBE and the STATE), auperviaion. and aocial aervicea. until auch 
tiM aa Jurisdiction of the Mtter ia tranaftrrcd to the STATE, at vhich tiM 
the STATE ehall aaauve reaponsibility for all auch coats. 

D. The STATE and the NAVaJO TRIBE shall coordlntitt tfforta in locating 
the Boat auitable foater care tt4 pre-adoptive placeaent for Navajo children 
in accordance with the placeMot preferencea deacribed in the ICtfA and 
according to Navajo cuaton. 

t. The NAVAJO TRIBE ahall utilite ita own foater care licenaing, ap* 
proval or certification standards in detenining the auitability of hoMa to 
prr.vide foster care on the Navajo Reservation and ita own procedure for the 
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approval of Indian foittr hoMi. Tht NAVAJO TRUE will provldt tht STATE 
with a copy of fosttr cart llctnilng standards and procedures utlllted by 
the HAVAJO TUBE to license foster care hOMS on th« Nava'o Reservation^ and 
will, provide a copy ff -changeit In foster care licencing atandards and 
procedures within thirty (30) days after the effective date of such changes. 

r. The STATE agrees that In the event a Navajo child Is placed In the 
legal custody of the STATE and that Navajo child Is placed In a licensed 
foster hoBc of the NAVAJO TRIBE while In the legal custody of the STATE, the 
STATE shall pay the costs of foster or pre-adoptlve care In the saae aanner 
and to the aaM extent as the STATE pays the costs of foster care to STATE 
licensed foster hones and shall proceed to aanagc the case In accordance 
with applicable stktc lav and the ICtfA. The NAVAJO TRIBE will assist the 
STATE in working with the Navajo foster parents and In uTiageacnt of the 
case when requested. 

G. Thr NAVAJO TRIBE agrees that If It Is Dcccsftary for a Navajo child 
In the legal custodv of the STATE to be reeved f ron a foster hoac licensed 
by the NAVAJO TRIBE or located on the Navajo Rcscn-atlon either due to an 
order of a state or tribal court ct due to a dctemlnatloo that removal Is 
in the best Interests of the Navalo child and the renoval Is rccoaende^ by 
a staffing between the STATE and NAVAJO TRIB£, the NAVAJO TRIBE will assist 
In reaovlBg the Navajo child froB the Navajo Reservation and transferring 
physical custody of the child to the STATE. 

N. The STATE agrees thft If It la necessary for a Navajo child In the 
legal custody of the NAVAJO TRIBE to be rcnovcd froB a foster hone licensed 
by the STATE either due to an order of a state or tribal court or due to a 
dcteralnatlon that rcBoval Is In the best Interests of the Navajo child and 
the rcBoval Is reconnendcd by a staffing bctvcan the STATE and NAVAJO TRIBE, 
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the STATE will •••itc in rtaoving Ktirtjo child fro> the fottcr hoM eud 
trentfcrriof phytictl cuttody of the child to tht NAVAJO TRIBE. 

I. The tupervieion of the pleceMOt of • Nevejo child by the STATE in 
• fMter hoM licensed, by the KAVAJO TRIBE ehell be • .coopertiive effort 
between the STATE end the RAVAJO TRIBE. Any chenge in .uch pl.ce.ent shell 
bt Mde pureuent to • etaffint between the STATE end the KAVAJO TRIBE. 

J. The eupenrieion of the plece^nt of a Nevejo child by the NAVAJO 
TRIBE in ft fotter h«>iie licensed by the STATE shell be s cooperstive effort 
between the STAH end the NAVAJO TRIBE. Any chsnge in such plsce^nt ehsU 
be Mde pursusnt to s stsffing between the STATE end the NAVAJO TRIBE. 

R. The KAVAJO TRIBE shftU notify the STATE within twenty.four (20 
hours fro« the tine the NAVAJO TRIBE beco.es sw.re of ftny eiwrg^ncy 
•itustion involving the cere or well-*eing of s Nsvejo child pieced by the 
STATE in s foster heme licensed by the NAVAJO TRIBE. The NAt^AJO TRIBE shell 
notify the office Mansgers of the respective County S^ci.l Services offices 
in New Mexico or their designees, es provided in Section III.B.3. ebove or 
contsit the STATE by u.e of the e^rgency telephone number provided in 
Section I1I.B.5. if the caergency «ituai.ion occurs eftcr-hours or on e 
weekend. Provided, however, that the KAVAJO TRIBE shell teke w!iitever steps 
•re neceesery to insure the well-being of the child until the STATE can 
•ssuse it a respcnsibility . 

L. The STATE shall notify the NAVAJO TRIBE within tventy-four (24) 
houra (excluding weekends and holidays) fro. the ti.e the STATE becoMS 
aware of any energency situation involving the care or well-being of a 
H«vajo child placed by the STATE or the NAVAJO TRIBE in ft foster hone 
licensed by the STATE. The STATE ahall place the Navajo child in e.ergency 
foster care. The STATE ahall notify the NAVAJO TRIBE'a agency offices as 
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providtd in Stction III.B.2. above. frevidcd» however, thit the STATE ahall 
take vYistever steps are necessary to insure the well-being of the child 
until the MAVAJO TtllE csn assuae its responsibility. The KAVAJO TRIBE 
iihaU provide the STATi; vith an CBcrgeney telephone nuBl{er for after-hours 
and weekend contsct. 

VIII.. ADOfTIVE FUCDIENTS 

A. The parties to this Agreenent shsll coordinate efforts in 
locsting suitable adoptive faailies for Ksvajr children. 

B. The KAVAJO TRIBE shall with the authorisation of the 
applicants provide the 'iTATE with the naaes and Kom studies of prospective 
adoptive hones cn the Navajo Reservation, in order to assist the STATE in 
coaplying with the placeaent preferences established in Section lOS of the 
XCWA and thotfe of Navsjo tribal custoa. The STATE say conduct hoae studies 
of prospective sdoptive hones located on the Nsvajo Reservation. 

: r. A request for anonynity fron extended fanily nenbers by 
parents who are placing their children for adoption shall be honored by both 
the STATE and KAVAJO TRIBE, but such request shsll not override the bssic 
right of a Ksvsjo child to be raised within Navajo culture or Native 
Aaicrican culture. 

D. This section applies to both voluntary and involuntary 
placenents. 

E. All petitions for independent adoptions will be reviewed by 
the STATE to detereine to the best of the STATE'S ability givan the 
infomatiow presented whether s NsvaJo child is involved. If such a child 





820 



It Involved, tht STATE ahall oppoft valvtr of the plactMnt requlrcaentt 
unlets there hit been coapllance vlth the ICVA placeaent preferencet. 

IX. . CHANGES AKD CAMCELUTICW OF ACREEKENT 

A. Any pf^yvltion of thlt agrteMnt «ty be altered, varied, sodified, 
or vf Ived only If ouch alteration, aodificc'ion or vaiver it: 1) reduced to 
vriting; 2) tlgned by authoriied rtpreaentativet of both parties; and 3) 
attached to the original of this Agrteaent. 

1. Thit Agreement aay be cancelled by either party at any ti«e after 
one hundred eighty (180) dayt vrltten notice of the intent to cancel has 
been given to the other party. Such cancellation shall not affect any 
action or proceeding over vhich a court has already assuaed Jurisdiction. 

X. EFFECT «F FRIOR AGREDfENTS 

This Agreeacnt supercedes all prior written and oral agreenents, 
covenants and understandings between the STATE and /or its county offices and 
the KAVAJO TRIBE concerning the subject aatter described herein. 

IK VITKESS WHEREOF, THE mTIES HERETO HAVE SIGNED THIS AGREEMENT this 
17th day of September , 198S. 






Peterson Eah, Ch^A^n 
Navsjo Tribe ^ 



Tbney Anay/j Cover&< 
State of IM Hexico 



-20- 





321 




Vilfrtf D, Ytssl?, ralitutfr^Dlrtctor 
DiviiioB of Soeiol ^.llftrt, Mtvtjo Trlbt 




«V vigil / St ertt tr^ 
McKleo luMB Strvlett 
PtptrtMnt • 



iB •eeordtnet vlth tht tppUetblt Itvt, thlt AgrttatBt hat bttB rivi^vtd 
by tht undtrtlgBtd vho htvt dtttnlntd thtt thli AgrtMtDt It 1b approprlttt 
foim tnd vlthlB tht povtrt tad priority grtnttd to etch rttptetlvt ouhlle 
body. ' 



Ptt<: 



Cltudttn ittti Arthur 

Attornty CtBcrtl for the Ntvtjo Motion 

Vtvtjo Mttlon 

P.O. Prtvtr 2010 

VlBdev Rock, ArltOBt 86515 



APMOVg. PE?ARTMENT OF 
^FMXRcTltND ADMINISTRATI01 




Bate: 



Itn ^oubtratB 



Elltn 



BrtBdt 

AitlttABt CcntrtI CouBttli 
Office of CtBtrtl Counttl 
HuMB Strvlcti DtptrtatBt 

r.O. BoK 2346 

Stntt Ft» Ntv KtKleo 67503 
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1CWA KOTlCt 
[nfoMtlen on the child it at follows: 
Motttt 



fretent retidcnce:_ 

Plact of hirih! 

Dttt of hirth: 



Vhtn child vat tolitn into custody:^ 
Uhtrt child vat taken into custody: 
Tribal affilittient 



Tribal census or enrollacnt nuaber: 



nfomation on the parents is as follows ; 



Mother: NAME: 



Maiden Kane: 



Femanent Address :_ 

Current Addrers: 

Flace of Mrth: 

Date of Mrth:^ 



Tribal affiliation: 



Tribal enrollaent or census nuiber: 



Father: MME: 



Fersanent Address :_ 
Current Residence :_ 

Flace of Mrth: 

Date of Mrth: 



Tribal Affiliation: 



Tribal enrollacnt or census nuaber: 
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If thttt trt hot tilt Mtvrtil ptrtntt, ^Uttt tupply the ttM iBfefMtloB or 
tilt Mtvrtl FtrtfiF : 



riftMt tttFply tht MMt e^-nlttlvtt, ethtr family otter 
iBf tract loB sbottt tht Mttndtd fully that irlll tld In Kcntlf Icttlont 



Tht pttitientt: In tblt fr^**^!"! l*s 

¥. ilddrtMt Phost: 

e. Titltt 



Th% BOclBl vorktr for tbt Btttt In tbU prccttdlng. If net tht pttltlontr 
i«: Kaatt 

¥• AddrMBt 

c» fhontt 



Tht ttternty for tht pstlflontr 1»: 
• . Nt«t: 



b. Addrttt:^ 

c. fbont: 
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THh \A\ XJO TKIBAI COI MH 
JOHNNY H. THOMPSON, V KE CHAIRMAN 
Tllh A t« 4^0 THm M COL'Mtt 



r It.R MacOONAUh CHAIRMAN 



THE NAVAJO NATION 



DIVISION OF SOCIAL WELFARE 
Post Office Drawer JJ 
Window Rock, Arizona 86515 



December 4, 1987 



The Honorable Daniel K. Inouye. Senator 
SH-722 Hart Senate Office Building 
Washington, D.C. 20510-1102 



Dear Senator 



On November 1 0, 1987, while I was ter^tifying at the Senate 



Select Committee Oversight Hearing on the Indian Child Welfare Act, 
Senator Dennis De Concini asked me specific questions concerning 
the incidence of private adoptions an ^ g Navajos This I believe 
was in response to our request that the Act be clarified to spe- 
cifically apply to private ac"-iptions. 

Unfortunately, when the Tribe does not receive notice of an 
adoption as mandated by the Act, which is all to often the case 
with private adoptions, we have no way to assert our rights guaran- 
teed by the Act nor are we capable of quantifying the scope of 
problem. 

The following numberr ere based only on these case ana in- 
stances where for variojs reascns the Tribe has been informed that 
a private adoption has occurred. This has generally occurred after 
the adoption has been finalized. 

Prior to 1980, when the Navajo Nation formally implemented its 
ICWA program, we know of 19 adoptions. These are baseU on contact 
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with private adoptions, we have no way to assert our rights guaran- 
teed by the Act nor are we capable of quantifying the scope of 
problem. 

The following numberr ere based only on these case ana in- 
stances where for variojs reascns the Tribe has been informed that 
a private adoption has occurred. This has generally occurred after 
the adoption has been finalized. 
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from individuals who claim to have been adopted and are seeking en- 
rollment as a member of the Navajo Tribe, or some other assistance 
from the Tribe. 

Since 1980 there are another 31 instances of private adoptions 
that have occurred and the Tribe did not receive the requisite no- 
tice as required by th- ICWA. Our ICWA Program staff has become 
aware of these 31 instances through t»e following means: 

a Relatives who were aware of pregnancies within their ex- 
tended families and became concerned when the child to be 
born was never seen by the extended family; 

b. adoptive parents wishing to enroll the child for benefits 
from the Navajo Nation; 

c. adoptive parents who relinquish parental rights or seek 
assistance from the Tribe when Navajo adoptees begin ex- 
periencing behavior problems; 

d the thorough scr3ening by the State of Arizona's Inter- 
state Compact Office in Phoenix. Arizona. 

e. natural parents who regret relinquishing rights for adop- 
tion ifter the fact of the adoption. 

f . concerned citizens who report Navajo children appearing 
to be out place or maltreat'^d. 

There are undoubtedly numerous other private adoptions whicn 
have occurred since the passage of the ICWA, to which the Navajo 
Nation has no knowledge of or information on. It is precisely 
this fact which supports our request that your Committee take 
action to make it patently clear the notice provisions of the ICWA 
are fully ap . icable to private adoptions. The f lure of 
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Individuals and courts providing notices to Indian tribes in this 
situation, limits a Tribe's ability to assert its rights created by 
the ICWA. 

I trust that this information points out the need for clarify- 
ing the applicaticn of the ICWA with regard to private adoptions, 
and is a partial answer to Senator De Concin^'s questions which 
arose during the hearing on November 10, 1987. Finally attached 
also IS a copy of my verbal \,estimony as requested during the hear- 
Ing. 



Sincerely, 




Aiislem Roanhorse 
Executive Director 
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3407 W 6 St., Suite 510, L.A., CA 90020 (213) 738-4204 (4202) 



7 Noveaber 10, 1987 

A 

L Senator Daniel Inouje 

Senate Select Cosaittee Indian Affairs 

Senate K'^use 838 
II Mfashingtoi., D.C. 20510 

Dear Senator Inouje: 

A The Aaerican Indian Mental Health Task Force ia a southern 

m h!ii;h'II ; organization concerned about the mental 

T^IAa 1^V^^^.°^ conmunitj, particularly Indian 

children and fa-llies. The tAsk force i. comprised of ieabers fro. 
II the following Indian coHunitj organizations: 

Southern Colifornis Indian Centers 

..A. County Dept. Mental Health, A«er. Indian Program Development 
T Wifie^r Child. Serrices (DCS), A«er.Ind..hild. Services 

A Ettcondido Indian Child Welfare Consortiua 

«" L,A, Indian Free Clinic 
Southern California Aaerican Indian Paychologia^a 
||r and other coanunitj neabera 

Following ia cur teatinony ri-gardlng the I"dian Child Welfare Act of 

r 

% -^-ESTTMONY RE ICWA 

S Today 63X of American 'ndf.^.d live in cities, and Los Angeles 

CouLty is home to the largest urban Indian con.-unit,, tht second 
largest Indian communilj in the nation. Members from over 200 
different tribes now live in thi« ores. Three fifths of all urban 
Indians live below the poverty .avel. and in Metio^olitsn Los 
Mngeles the unenpioyment rate for AmerlcaT Indians is 45X. Indiana 
have the highest high-school drop o..t rate (23Z). and if you include 
the number of atudenta who never enter high achool. this figure 
increases to an estimated 651, SuSatance abttse is highest for 
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ICWA Testlnony (L.A.) 



Indians vs. other ethnic minorities. Indian children suffer fror 
■ental illness at a rate of 20X to 25X. 

These factors combined with '^ther psychosocial stressors leave 
urban Indians at high risk for mental Illness and Impaired ability 
to care for families and children. It is estimated that 1 out of 
every A6 Indian children in Los Angeles is placed within the custody 
of the Juvenile Dependency Court. This figure does not include 
Indian children who art put up for adoption or placed out of the 
home in other institutions. 

A 1985 ctudT estimated an 85X ICWA non-compliance rate within 
the state of California. It has been our experience that compliance 
is elevated with the careful monitoring of governmental sei vices by 
Indian run, ICWA programs. 

In Los Angeles there currently is identified 206 Indian 
*:hlldren within the DCS system, 99 of whom are placeH -utside of 
their family homes. Since identification of Indian children is a 
severe problem and past history indicates that the ei ror rate might 
be as high as lOOX, it appears ^.lat 200 Indiar. children in placement 
may be a more accurate figure. 

Providing the appropriate , f ederally-mandared services is 
violated is many ways: 

(1) Misidentif ication of Indian children is a severe problem 
because many have Spanish surnames, phenot y picall y are Anglo, or do 
not have a descriptive surname. Many times children are identified 
as Indian after ^ney have been in the system for years. Late 
identification can result in dismissal of the ca'ie for improper 
procedures . 
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ICWA Testinony (L.A.) . 3. 

(2) Panel attorneys and the County Counsel have little knowledge 
about TCWA, and they perceive this legislation to be a tool of 
Manipulation for the parents. Host of the attorneys are reluctant 
to do the extra work Involved. In T.os Angeles County, there is only 
one attorney who willingly works on ICWA cases. 

(3) Private attorneys are frequently ignorant of ICWA law or chose 
not to fol'ow it by instructing clients to not let the state social 
worker know of the Indian herit&ge of the child tip for adoption. 

(A) Chlldrens Services Workers (CSWs) are sometines prejudiced and 
Intentionally violate ICWA. At a child abuse workshop, 3 CSWs 
openly admi»^ted that they w..u^d intentionally violate ICWA because 
they believed that *t wot-^o be detrimental to the welfare of the 
child to give a tribe the cpportaiiity to take jurisdiction and thus 
jeopardize the child's chance for a "good, mainstream education." 
Although notified in writing, their supervisor never responded. 

(5) ICWA training results in improved communication between 
government workers and the local Indian community, more appropriate 
utilizati n of community resources, and increased TCWA compliance. 

(6) Inadequate funding for legal services affects all aspects ICWA 
cases aiiJ prolongs cases as well as resulting in the permanent loss 
of Indian children to their families and their tribes. 

(7) In Los Angeles there are no mental health services .ivailabte 
which have been designed to meet the unique cultural needs of Indian 
people. Even when Indian people do utilise the County services. 
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ICVA Teatiaony ih.A.) . 4. 

they generally do not return because the services are insensitive to 
their needa. 

For exaaple: An Indian voaan spanked her children abusively becauae 
they had been playing with aatches and accirdentally set the couch on 
fir*^. The Bother, after put»^'ng out the fire, waa extreaely aroused 
and for the only tiae in her life did not have the i«irulae control 
needed as that tine. Torn by guilt, she telf phoned-the Child- Abuse 
hot line for information on counaeling aervicea. All 3 of her 
children were put into a foster home. She was told she had tn go 
for therapy in order'to get her children back. She went to the 
County mental health agency near her. The intake clinician was 
totally insensitive to the cultural issues involved, never sought 
conaultation even though there was an Indian clinician in her agency 
who had provided cultural awareness training one month prior and 
asked to be consulted on all Indian cases. When the mother did not 
return, the worker sent her a terse, formal letter. The caae went 
into permanency planning, because the mother had not received the 
Court msndsted therapy. Fortunately, the CSW had just learned sbout 
the BIA-ICWA progrrim. The family is reunited, and is no longer under 
the Jurisdiction of the Dependency Court. 

It is probable, aa it is in many Indian cases, that if there had not 
been the ICWA program at that time, that those children would have 
been permanently removed from their mother. 

Today, thp Bureau of Indian Affairs chooses to determine that mental 
health paycholngical services are not fundable by their programs, 
even though such services are mBiidntcH in most cases by the courts. 
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Aod rightly ao. These services are what eoables pareots to raise 
their level of fuoctiooiog so that they cao adequately care for 
their childreo. Kot ool/ ahould ail ICWA programs contain funds for 
psychothera )y services, includiog psychological testiog, but this 
should be spelled out ss psrt of the defioitioo of remedial, 
preveotstive sod reuoif icat ion services. 

Although there is oo hard data, Americno lodiao clloicioos, social 
workers sod psychologists, sgree loat the most frequeot 
psychological diagoosis is aajor deptessioo that has evolved from 
the loog history of reaoval of lou ^o childreo from their homes. 
This renovsl hss disrupted the boodiog process prerequisite for a 
healthy developmeotsl process. Depression is frequeotly masked by 
subataoce abuse; it is frequeotly so debilitstiog that pareots are 
uoable to get out of bed to care for their childreo or oecessary 
busioess. It ia eatinated that io L.A. about 80X of lodiao pareots 
whose childreo are reaoved froa the home wiod up homeless. This 
makes reunif icstioo eveo more difficult. 

Although the populstioo of Aaericao lodiaos io Los Aogeles is only 
.6Z (six teoths of ooe perceot), 5.3X of the Skid Row homeless are 
Aaericao lodiaos. Furthermore, over l/3 of lodiaiis -jervi l by Natlv 
Aaericso Housiog, ao emergeocy housing programt are childreo. Yet 
ooly about 3X of lodiaos achieve stable housiog. These f • lies are 
at high risk for ht viog their children removed. Urbon f(^WA programs 
must ioclude case maoageroeot aod meiical healtli srrvices to tlirse 
high riak people as well. 
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The unavailability of Indian foster and adoptive homes, particularly 
in urban ureas contributea to the erosion of I dian culture 
throughout the United Statea. 

In the Loa Angeles dependency systea, there are children fron tribef 
froa coast to coast. Sov* of the children are full bloods; others 
are not. Soae childi<in are over 25% Indian but not eligible for 
enrollaent becauae n tribe Is natrllineal vs. pHLrlllncnl, or the 
child is not of sufficient blood quantuv in any particular tribe. 
These Indian children aust be protected by the Indian Child Welfare 
ict. Even if no tribe wanta to take Juri; 'lictlon, the children can 
be placed in Indian foater homes and qualify for iCl.x renodial, 
preventative and reunification services. Additionally, Canadian 
Indiana nuat be recognized as quslifying for ICWA programs, aa a 
result of the Jay Treaty. 

The State of California haa aore Indians than any other statr, yet 
only U countiea are covered by ICWA programs. Few directors of 
county Departments of Mental Health have heven heard of the Indian 
Child Welfare Act. ICWA must spell out thst urban Indian 
communities are entitled to funding for ICWA programa. To ignore 
S3X cf the Indian population is to contribute to the genocide of 
Indian people. Additionally, no group. Mormon or othert#is<;i should 
be exempt from ICWA restrictions. 

The Indian Child Welfare Act is one of the most significant pieces 
of pro-Indian legialation. Hotfever, i.t accomplish .s nothing If it 
ia not backed by funding to accomplish its goals. Certainly, by 
providing extremely inadequate funding, as is now the cnse, the 
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government perpetuates Inter-tribal conflict and conflirt hetweon 
reservation and urban conrauni ties. If that is the goal of Congress, 
they are doing a good job. 

There are aany ways in which adequate funding can oe achl-veH. 
There can be included In the ICWA the mandnt** lor stnt. . to provide 
funds for adequate ICWA prograns on the county levels. The 
California State Conditional Release Progr/im Is nn example o* how 
that can be done. Congress cai increase the BIA budget for adequate 
ICWA funding. We reconnend that the Title tl of the Indian Child 
Welfare *ct be included as an entitlement program under the Social 
Security Act. 

In conclusion, we recommend that: 

(1) ICWA funding be expanded to Include urban programs, nnd that 
each urban, rural and re.-»rvation community anness their IC'tiK needs 
and receive funding based on need. 

(2) ICWA progr include monies for: (a) ndequate legal 
representation; (b) adequate mental health, case management nnd 
psychological services, as part of preventative, remedial and 
reunification services; (c) services for homeless Indlnn fnmllies as 
part of preventative services; (d) the development of adequate 
foster and adoption resources; and (e) training programs and 
dissemination of materials. 

3) Any Indian child, Canadian or U.S., who la 2'5% Indian or moie be 
eligible for ICWA programs regardless of enrollment st.irns. 




ERIC 



885 



ICWA TeatiBony (L.A.) . 

(4) That no special interest group be oxampt fron ICWA restrictions. 

(5) That the Title II of the ICWA be included aa an entitlement 
prograa under the Social Security Act. 

Thank you for your kind attention. 
ReaMctfully subaitted, 

John Caatillo , n.S.lf. 

Chairaau, American Indian Mental Health Tcsk Force, Southern Ca. 
Chairman, Indian Child Welfare Task Force, L.A. 

American Indian Employment & Training, Southein Ca. Indian Center 
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Hr. Chairaan and Members of the Couittee: 

Three Feathers Associates is honored to present it's 
assessnent of the Indian Child Welfare Act and to provide the 
Senate select Conmittee on Indian Affairs with our 
recommendations for addressing issues that affect the full 
implementation of the Act and the provision of child welfare 
services to Indian children and their families. 

My name is Thurman Helbourne. i am employed by Three 
Feathers Associates as a Family Court Services Counselor for 
the Court of Indian Offenses. The Court provides judicial 
services for 13 tribes and serves as the Appellant Court for 
6 tribes within the Anadarko Service Area for the Bureau of 
Indi ^n Affairs. 

With me today, is Janie Braden. Ms. Braden also serves 
as a Family Court Services Counselor. Ms. Dobrec, president 
of Three Feathers Associates and Director of projects is 
unable to be with us today because of prior business 
commitments. 

Three Feathers Associates has been actively involved in 
providing training and technical asslstaice for Indian tribes 
and organizations since 1981. Currently, TFA 

<> serves as the only Indian Read start Resource Center and 
Resource Access project in the Nation; 

<> operates the American Indian Child Welfare Training and 
Technical Assistanc program, which provides training and 
technical assistance in child welfare services with a 
concentration in child protective service, foster care 
services, youth services and child sexual abuse; 

<> has been working with CSR, incorporated, Washington d.C, 
as the sub-contractor in the National study of the 
Implementation of the Indian Child Welfare Act and the 
Adoption Assistance and Child Welfare Act of 1980; and, 

<> has developed and implemented the Family Court services 
Program for the Court of Indian Offenses, Anadarko, 
Oklahoma. 

Based upon our knowledge and experience in working with 
over 300 tribes and Indian organizations, and our direct 
experience in providing child welfare setvices for Indian 
children, families and juveniles, we present our issues and 
recommendations. The large-scale intrusion of outside 
systems into Indian parent-child relationships and the 
separation of Indian children from their families ^nd 
communities by public and private child welfare workers has 
been documented (American Asscciation on Indian Affairs, 
1976, University of Denver, Denver, Colorado, 1976). 
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A8 a result of the findings of these two groups and 
efforts of concerned Indians, non-Indians and other 
organizations, the 1978 Indian Child welfare Act has become 
the most significant piece of legislation affecting American 
Indian families passed by the United States Congress, within 
350 days, the ICWA will be 10 years old (November 8, 1988). 
we do believe, it now can be said, that the Act has been 
tested. States and tribes have experienced failures and 
successes in implementing and following the provisions of the 
Law. we suggest to the Select Committee on Indian Affairs 
that consideration be given by the U.S. Congress to amend the 
Act. 

Through substantive amendments, it is hoped that 
clarification would be provided to states and tribes' as to 
their role and responsibility, relating to child custody 
proceedings (Title I of the Act). Title I, currently, 
addresses the responsibilities of the states and is generally 
silent on the responsibilities of the tribes: their roles 
are implied. Further, Title II, Indian Child and Family 
Programs and Title III, Recordkeeping, information 
Availability, and Timetables would be anended to address the 
issues we will identify which have inhibited states and 
tribes in working toward the full implementation of the Act. 

The following are issues and recommendations we are 
submitting for consideration by the Senate Select Committee 
on Indian Affairs: 

1. PROBLEM STATEMENT: 

Tribes and their judicial systems are dealing with 
juvenile ^•'linquency on the local level. The ICWA is 
silent on the issue of juvenile delinquency which 
precipitates problems for tribes when juvenile delinquent 
acts occur with their jurisdictional boundaries. 
Additionally, state courts and social service agencies 
are hesitant and do not, generally, assume responsibility 
for the delinquent acts that occur outside of their 
jurisdiction. This seems to be reasonable. 

CoiLolicating this situation is the Bureau of Indian 
Affairs interpretation that juvenile delinquency does not 
fall undei the purvicv of the Act. As a result, tribal 
child welfare programs (ICWP) are having to address these 
problems with no provisions provided for within the Act. 
Further, the general lack of custody provisions, 
facilities and dollars to support programs for juvenile 
offenders inhibit the provision of preventative and 
treatment services for American Indian youth. 

Currently, individual ICWPs, CIOs and tribal courts 
have attempted to develop and address the delinquency 
problem on a case by case basis. To date, there has been 
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no Cwu&uxaatcu effort among these various systems, that 
we are aware of, in dealing with th^s issue. We do 
believe and have experienced, that an uncoordinated 
system leads to inconsistencies in the delivery of 
services to the American Indian youth and their tamilies. 

It appears to us that the juvenile delinquency 
problem. \m as prevalent within the Indian cuuunities, as 
is thft problem of child abuse end neglex.t. Unfortunately, 
we are having to deal with this issue on a second 
priority basis due to limited funding and the lack of 
available resources. 

RECOmENDATlON: We recommend that provisions addressing 
the problem of juvenile delinquency in Indian Country be 
included in the ICWA. Furthermore, these provisions 
should clearly define the role and responsibilities of 
the tLibal court related personnel in relationship to the 
the tribal/CFR court systems. We contend that this would 
provide a standardized service approach in meeting the 
needs of tribal youth and their communities, and 
facilitate the establishment of '^^.otocols for 
relationships between the various actors in addressinq 
the issue of juvenile delinquency. 

PROBLEM STATEMENT 

The ICWA excludes the involvement of iCWPs in 
divorce and civil child custody pr'^ceedl gs which come 
before the tribal and ClO courts. Never 'eless, the 
reality is that tribal child welfare vo^ .ers are often 
ordered by the courts to provide social assessments and 
recommendations for the best placement of the children 
involved in such proceedings. We believe that divorce 
and civil child custody proceedings should be excluded 
from the Act, but, also, believe that provisions should 
allow child welfare workers a mechanism for providing the 
court systems with recommendations that best serves the 
interest of the child, in most divorce and civil child 
custody proceedingi. ♦■ha*- we are aware of, indicate that 
the parties involved, typically, do not have legal 
representati and, thirrefore, have no formal method to 
mediate the issue of child custody, in the absence of 
legal representation, the courts have no alternative but 
to order the child welfare workers to conduct an 
assessment and provide recommendations to help the courts 
to determine the best placement of the child. 

Because of the insufficient number of professionals 
and support personnel in the tribal and CIO courts, 
Indian ommunities often are confused bv Indian child 
welfare workers being involved in child* custody 
proceedings, and assume that ICW staff are responsible 
for all child iv- issues within the court systems. 
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KisCOiuiENDATlONx Provisions in the Act are critically 
needed in this area. This could permit tribal and CIO 
courts to establish Mediation and diverfion programs as 
part of the court systems; assiiit the courts in making 
the most ap* ropriate placements for Indian children; 
assist the sourt in maintaining Indian families; and, 
reduce the burden of el ready over worked courts. 

jt example, in the western Oklahoma area Three 
r-athers Associates has established the American Indian 
Family cour'c Services Program whish provides mediation 
services in divorce and civil child custody cases, in 
addition to it's contracted services. This demonstration 
project was funded by the BIA to serve as a court 
liaison program for individual tribal child welfare 
programs. This program was initiated in January, 1987 
and has already shown potential in the area of mediation 
and diversion within the tribal and CFR Court systems. 

3. PROBLEM STATEMENT 

The Act clearly states that Indian tribes and each 
respective state shall give and piovide, "Full Faith and 
Credit" to public acts, records and judicial proceedings 
of lesnective judicial systems. However, we have 
experienced difficulty with court system not honoring the 
court orders issued by another court system. For 
example, a New Mexico tribal court system would not honor 
or accept a court order issued by an Oklahoma tribal 
court. Consequently, the Oklahoma tribal court order was 
ignored by the New Mexico tribal court system. This 
situation Aas occurred involving tribal court systems 
vis-a>vis State Dit ;rict Courts. Thus, the "Full Faith 
and Credit" provisions are and have not been adhered to 
consistently within the past 9 years. 

RECOMMENDATION: We recommend that a mechanism be 
d.veloped within the ICWA to resolve the aforementioned 
legal disputes. The various court systems that are 
presently involved include: tribal, CFR, and state 
district courts. This tends to create a mul«-itude of 
legal issues. We suggest that the ICWA be a ^nded to 
address this confounding problem and that a legal process 
be develcoed to resolve these disputes. This issue is 
'•ven more critical when state court systems, and 
tribal/CIO court systems are involved. It has been our 
experience, that the legal issues take priority over the 
actual children involved in a particular case, placing 
the Indian children in "legal limbo". From the social 
worker perspective, we feel that the legal disputes 
should have a forum established that would address the 
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jurisdictior. ot a cat* in a aore ciaely aannar. This in 
itaaie vould frae tha ICW vorkara to davalop parsanant 
placasant plana for tha childran in thair caaa loada. 

PftOBLBll STKTEmn 

Through a NaBorandua of Agraaaant, tha Buraau of 
Indian Affaira and Indian Baalth Sarvica hava aandatad 
tha aatabliahaant of child protection taaaa within thair 
raapactiva .^ivica araaa. Thia adainiatrativa mandata ia 
a forul attaapt at intar-agancy coordination, bctvaan 
BXA and IBS to uxiaiaa tha axiating aarvicaa availabla 
to child abuaa and naglact problaa. At praaent, tha 
tribal child walfara prograaa and tribal a;id CFR courta 
participate on a voZintary baaia. Varioua tribaa 
throughout tha Nation ara finding thia adainiatrativa 
■andata an infringaaant of thair aovaraign righta. Many 
baliava that tha actio* takan by tha BIA and IBS ia 
inappropriate and that tha teaaa do not hava legal 
authority to be involved in the review of caaea that coae 
under tribal chi^.u protective aarvica ayataaa. Nany 
tribea are conaidaring not participating in the 
develcpaent or operation of child protection teaaa. 

We believe that the child protection teaa concept ii* 
a viable and workable approach for providing coordinated 
child protective aervicea for Indian children and aay 
serve to enhance and atrengthen the Indian child welfare 
aystea throughout the Nation. Aa part of thia syatea, 
a c^ild tracking ayatea would be developed, there would 
be a greater likelihood of on-going cases aonitoring and, 
finally, a reporting syatea could be developed ro thai^ 
the incidence of child abuae and neglect and diapocition 
would Bore accurately be aaint ined by the BIA. 

RBCOmiENDATXON: He reconaend that the concept of child 
protection teara be incorporated fn Title II of the Act 
so that teaas would be legally sanctioned, we further 
recoaaend that tribaa aaauna the leadership role in 
developing and aanaging the local child protection teams 
Basically, the casea that would be assessed and reviewed 
would be tribal children. Additionally, tribal law 
enforceaent and tribal aocial services should be 
responsible for receiving and investigating reports of 
child abuaa and neglect. A proviaion ahould be provided 
for in the €-^nt that a tribe does not operai:e a child 
welfare program or haa not est: lished a law enforcement 
program that the local ''lA Agency assume the child 
protective team and investigation responsibilities. 
He, also, recommend that BIA and ihS employee be required 
to be members of the teams managed by the tribes. 
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25? 2 I'liV*"* ^^^^^ on tea«s, we feel 

that the BIA should be responsible for establishing and 
impleaenting the area tracking and aonitoring systens in 
cooperation with the Tribes an4/or Indian organisations 
within their respective service areas. This would be an 
appropriate role for the BIA and IBS. ror exanple, if 
all service providing agencies vithin the tribal systens 
^ere legally required to participate in the child 
protection teaas, this would uke for a sore complete and 
consistent delivery syscen. Also, this would cause the 
various prograns to be accountable for the services they 
provide and could assure that follow-up action and case 
■anagenent would be noititoced. 

PRORLBH BXATBHBNT 

Jurisdictional issues concerning child custodv 
proceedings involving a non-Indian parent has become an 
Increasing problem in Indian courts. The termination of 
parental rights presents a dilenui for the iCH workers 
and their respective tribal and/or CFR courts. 

In Section 1912, subsection (f) Parental rights 
termination, orders tha*- evidence and a determination of 
damage to child be provided in this action. Nevertheless, 
tribal and CFR courts tend to delay this particular court 
action .8 long as possible without placing children in 
i^inent harm. 

He want it clearly understood that we 1o not promote 
or ac^ 'ocate involuntary termination, but that in some 
instances this action is necessary for the well being and 
protection of a child. There is an assumed 
responsibility that we must recogn*-o. All child custody 
proce.;dings will not result in reunification of the 
family. Therefore, we must consider involuntary 
termination as an alturnative. Purthermor#, we believe 
that many ICWPS and tribal and CPR court systems have 
avoided this tvpe of action, and tend to place a child in 
long term foster care- or maintain a child in the system 
under a temporary custody or^sr. 

The major concern arises when one of the parents 
is a non-Indian and this situation causes the tribal and 
CFR court to move with more caution and in some instances 
no action is ever taken. The Indian child or children 
are confined to a tribal or foster care placement, 
usually and unfortunately, until they reach the age of 
majority. As a result, we have neglected our 
responsibility and duty to provide the child with a 
permanent and stable home environment. 
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"COHMtawATIOM: W« recoBMnd that the ICWA be aaended to 
extend tribal and CPR Court juriadiction over the noi- 
Indian parent of an Ind'an child. He have experienced 
aituationa where the tribal and CPH court syateas have on 
going jurisdiction over the Indian child but we cannot 
atauM jurisdiction in regarda to the non- Indian parent. 
This has caused the tribal and CPR courts to becoae 
hesitant in pursuing involuntary termination of parental 
rights. Once again, it appears that a greater weight is 
given to the parect's rights versus the rights cf 
the child, and in actuality, the rights of the tribe. 

PK0BL8H STATBHBRT 

Today, tribes are less likely to accept jurisdiction 
of children lAio aay require intensive care to meet 
special needs, or children who have not had "significant 
contact" (lCffA,1987) with extitnded family aeabers or the 
tribal coaaunity throughout their young lives. Tribes 
are becoming rational decision makers in accepting and 
rejecting jurisdiction of Indian children and are making 
decisions based upon the "best interest" of the child and 
the tribe This rationality, although logical, is 
probleaatic. Tribes lack the financial resources, 
facilities and trained staff to support children with 
special needs, e.g., severe eaotional probleas, childien 
with severe handicapping conditions and health problems. 

Por example, the Blackfee'^ in Montana is, currently, 
investigating 638 contracting for child welfare services. 
The BIA, Blackfee^ Agency, is supporting a child in an 
institution at approximately $30,000 per year which is 
approximately one-thi^d of the Snyder Act funds for that 
agency, if the tribe assumes the responsibility of ch.ld 
welfare services under 638, they also assume this 
liability for the rest of the child's life. This limits 
the tribe's ability to provide on-going substitute care 
services for other needy tribal children and the 
reunification of children and their families. 

AdditioaalXy, with tribes using the "significant 
contact" 'Clause of the Act mce and more frequently, 
unanticipated consequence for the tribe and affected 
children may be forth coming. The tribe may lose vital 
human resources and the affected children may lose their 
birthrights and cultural heritage, because tribes have 
limited alternatives to maintain jurisdiction of children 
living outside of identified Indian land. 

Further, sixty-three percent of the Native American 
population lives outsiue the jurisdictional boundaries of 
the recognised tribal governments (Plantz, 1986). 
Therefore, the likelihood of voluntary and involuntary 
child custody proceedings falling within the jurisdiction 
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of the states' is potentially greater, states, 
typically, have sufficient resources to provide a 
continuum of services for children In need of care. 

As a result of the tribes' more rational decision 
making, and the states' ability to orovlde a broader 
range of servicer, the public chll welfare system will 
continue to maintain Indian children In substitute caie, 
and place Indian children for adoption at approximately 
the same rate that exists today. The exact number of 
Indian children In public substitute care Is not known, 
and the number of adoption decrees reported to the 
Secretary of the interior by states Is fragmented and 
Inconsistent, (Sambrano, Plantz & Dobrec). The state 
data compiled by the Bureau of Indian Affairs In 1984 
stimulates provocative questions. 

Progress Is being made In the delivery of child 
welfare services for Indian children by tribes and 
states. Nevertheless, the BIA data could Indicate that 
reunification of Indian families Is not taking place, 
tftat permanency planning is being Implemented slowly, if 
at all, and that the adoption of Indian children Is on 
the Increase vithln the public welfare system. For 
example, the BIA data demonstrates that: 



<> between the period of August 1982 
to August 1983, the number of Indian 
children receiving public foster care 
and institutional services increased 
from 1,230 to 1,592, which represents 
362 more children in state care; 

<> between the period from December 17, 
1981 through January 31, 1983, adopt- 
ion decrees for Indian children grew 
from 62 to 193 for a 105 percent 
increase; and, 

<> for the period from January 31, 1983 
through October 3, 1983 increase 40%. 



We do not want to invalidate the improved efforts of 
states in providing foster care services for Indian 
children nevertheless, there is a problem. States with 
Indiiin c .ildren In cr re have not been able to demonstrate? 
or maintain successful recruitment programs for Indian 
foster care homes. This has debilitated the states' 
ability to follow the order of preference as spelled out 
in the ICWA or attend to the requirements of the Adoption 
Assistance and Child welfare Act of 1980 for the 
preferential placement with relatives, or the least 
restrictive environment consistent with the child', 
needs. 
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EBCOHHEHDATIOIIS s To assist the states in securing and 
maintaining appropriate fostec ciire placeaents £or Indian 
children, a stronger, clearer role £or o££-reservation 
Indian centers and organisations should be de£ined so 
that states aust strongly consider using such 
organizations as recruitment , training and placement 
agencies. The roles o£ these agencies should also 
include the placement and assessment o£ children under 
the jurisdiction o£ tribes but living cjtside o£ 
thr tribal services area, in collaboration with 
tribes, the sta££ of these agencies could serve 
as case "interveners" when formally requested by 
tribes. Both, state purchase of service funds, 
and Title II funds, should be made available to 
support this effort. 

Bxpec;:ed Benefitss states would have available 
foster care homec that would allow them to 
follow the requirements of both the ICWA and the 
AA/CHAA in placing Indian children in Foster 
care. Tribes would be provided additional 
cost effective alternatives for intervening in 
cases under the jurisdiction states, and for 
securing placements of childrer4 nder their care 
outside the tribal service areas. 

In circumstances where tribes reject transfers 
of jurisdiction from states because of the 
degree and extent of social, mental i^nd/or 
health care needs of a child, the ICHA should 
stipulate that the affected states and tribes 
must enter into concurrent or p&rtial 
jurisdiction arrangements so that both states 
and tribes can maintain their legal 
responsibilities and Indian children can receiv 
the best available services. 

FXPECTED BENEFITS: There would be a decrease in 
che number of rejected transfers of 
jurisdiction by tribes, more Indic^n children 
would maintain their link to their tribal 
heritage and states would be less prone to seek 
transfer of financial liabilities inherent with 
serving children with emotional and physical 
handicapping conditions. 

7« PROBLEM STATEMENT 

The provision of child welfrre services to Indian 
children and their families is complicated by multiple, 
overlapping and often unclear ossignments of authority 
and responsibility. The Indian Child Welfare Act requires 
the interaction of tribal, state and federal governments 
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relative to Indian children. Because of the 
f21!?^?*^^^*f ' there are nu«erou« provisions within the 
I<m taat wh 5h have proven to be difficult to implement. 
!II5 w*'i extent that the Act has been implemented can 
not be determined, primarily, because no mechanism or 
structure has been activated to monitor or evaluated 
compliance with th^ Law. For example, 

1. Public child welfare agencies and state 
courts have found it difficult to under- 
stand and accept existing court of Indian 
Offenses and tribal courts, as a result, 
the Indian courts are not extended 
appropriate protocols, and "Full Faith and 
Credit" is not extended by the state 
courts. Further complicating the situation 
is the fact that not all tribes have 
established judicial systems. 

2. Stat, courts do not consistently address 
♦-he requirements of the Act to notify 
tribes when a child of Indian descent 
becomes known to the public agency or court 
system. States that do consistently try 

to meet the requirements of the Act 
complain that the response of the tribes 
are slow, if a response is provided at all. 

3. Full faith and credit is not consistently 
provided between state courts and tribal 
courts, or trib;il courts to tribal courts. 
As a result, Indian children are often held 
captives by the systems. Actions such as 
this limit the ability oi: service providers 
to work toward permanency. 

4. There is no standardized method of tracking 
an Indian child that ' ters the substitute 
care systems of the states, tribes or BIA. 
As a result, it is highly improbable to 
determine an accurate accounting of the 
total number of Indian children in 
substitute care or to determine the level 
of services provided by each system in the 
area of preventative services, permanency 
planning and re-unification of Indian 
families. 

As a result of the various difficulties which have 
surfaced within the past 9 years, Indian children carry 
the burden and are often lost in the systems, lose their 
link to their tribal heritage and experience multiple 
placements within the various systems. They are like the 
proverbial "bouncing ball". 
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BECOmaCNMTIOIIS: The Secretary of the U.S. Oepartnent 
of Interior be required to lubait, on an anniMl basis, a 
report that delineates the status of Indian children in: 
substitute care within the state public welfare system, 
tribal child welfare system and Bureau of Indian Affairs 
system; and, the status of Indian children in prc- 
adoptivs placement and the number of adoption decrees 
granted by courts serving these thcee systems. 

Additionally, this report should include the status 
of child custody proceeding of tribal and state systems, 
the extent that "Full raith and Credit- is extended to 
the various judicial system affecting Indian children 
and their families, the efforts states are making in 
recruiting and maintain Indian foster care homes, a 
review of all agreements entered into by states and 
tribes, plus obstacles that hinder states and tribes in 
negotiating intergovernmental agreements. 

Secondly, Congress should direct ths Secretary of 
the Interior and the Secretary of the Department of 
Health and Human Services to jointly develop and 
implement a system for annual on-site compliance review 

f states and tribes providing services to Indian 
children. Further, where it is found that non- 
compliance exists, teeth be provided in the Act to allow 
for the withholding of all federal assistance received 
by the non-complying state or tribe. 

Th* ny. Congress should direct the Secretary of the 
interior to establish & mechanism for resolving disputes 
between tribal courts that do not provide "Faith and 
Credit to oach other when Indian children are involved. 

PROBLEM STATEMENT 



The Bureau of Indian affairs has been unable to 
support innovative research and demonstration programs 
within Inoian Country because of the restrictions within 
the Act itself. Because the Act does not provide for 
research and development, most of the demonstration 
programs and research act.'vities lunded have been 
supported by the U.S. Depafment of Health and Human 
Services. 



A stronger commitment by th. Federal government is 
needed in this area if in fact, locally designed service 
systems are to be designed, comprehensive planning is to 
be undertaken by tribes, improved collaborative 
relationships between tribej and states are to be secured 
and locally designed programs are to be developed and 
supported which would address the social problens 
affecting the disruption of Indian families. 
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RBCOmiBllDATXOKSr The Act chould be amended to Include a 
Title that presides the Secretary of Interior, in 
collaborative efforts with the Secretary of Health and 
Human Services, the responsibility and sufficient funds 
to establish on-going: research and demonstration 
programs for Indian child welfare services; programs for 
the education and training of social workers and 
counselors; and i ational Indian Child Welfare Center. 

The National Indian Child Welfare Center would serve 
as a clearing house of information, provide for resource 
material development, provide on-going in-service 
training for child welfare workers, supervisors and 
administrators, and provide training and technical 
assistance for child welfare workers within the public 
welfare systems. The current National Child Welfare 
Centers supported by the Department oi Health and Human 
Services would serve as a model. 

EXPECTED BENEFITS: Efforts in this area would positively 
build the capacity of on- reservation and of f -reservation 
programs in planning, developing, implementing and 
evaluating comprehensive child welfare programs. Further, 
collaborative efforts between states and tribes could 
possibly increase, and, therefore, Indian children would 
receive appropriate services. 

Thank you, Mr. Chairman and Committee Members, for 
the opportunity to express our views and concerns as it 
relates to possible amendments to the Indian Child 
Welfare Act of 1978. We conclude our testimony with one 
last request, it would please us very much, if Congress 
would resolve that the month of November, 1988 be Native 
American Child and Family month. Thank you. 

If the Committee has any further questions, please 
contact us. Again, thank you for your time and efforts 
on behalf of Indian children and families throughout the 
Nation. ^ 
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•RlEFlNe PAPERi 
U.S. INDIAN CHILD WetPARE ACT ANENDNENTB 

1. It is of utmost importancs to includs sboriginsl Canadians in 
the scops of ths Indian Child Wslfars Act. Although thsrs is no 
co«parabls nationsl Isgislation in Csnada, a nvsbsr of provincss 
havs snactsd si«ilsr provisions, and ths tr»nd is towards grsatsr 
devolution of cl^i 1 d-wsl fsrs rvsponsibilitiss to ^original organ- 
isations. 

2. Ths international bordsr physically divides M>rs than e dozen 
Major aboriginal nst<ons, and it is a tregic fact that aboriginal 
Canadian children are separated from thsir coMHunities by sociel 
welfare agencies in the United Statss ssch yser. Although there 
are Blackfeet reservas on botK^ides of the border, for example, 
a Blackfeet child from the MMmy Reeerve in Alberta, teken into 
custody while visiting relatives on or nesr the Bleckfoot Reser- 
vation in Montana, is not "Indian" under ICUA and therefore need 
not be returned to iLlblL reserve. 

3. Because of t^ur depressing economic conditions on most reserves 
in Cenada, e great number of aboriglnel Cenediens seek temporery, 
largely seasonal work in the United &tetes eech year. Severel 
thousand Mi ' kmaq work eech summer in the blueberry end poteto 

tk (L -t Air* '^*^'^* Maine, for instance, end there hes been e substantiel 
UU * 'Uri'iifiifpi^q coMfliunity in Boston, consisting of teeporery es wel) a>) 
iMOlAUS (K P'l^'M"*"^ Li>S< reeidents, for more than two centuriee. MAlim, 

f«»* lies residing temporarily in the United Stetes suf *r from 
^^aH. exactly the same stereotypes and biases on the pert of sociel- 

^ftJfirtKftJ^b ^^'*''* agencies es U.S. Indiens have reported. They have fewer 
• resources to protect themselves, moreover, because they ere not 
only non-" Indians'* under U.S* l*Wt but also non-citizens. 

4. While wm welcome the initiative taken by the Associetion on 
American Indian Affaire in this regard, its proposal to edd the 
worde, "tribes, bands, netions or other organized groups that ere 
recognized now or in the future by the Government of Canada or 
any province or territory thereof," to the definition of "Indian 
tribe" is incoepleta and not compatible with Canadian conditions 
or administration. In our view it would result in Judicial end 
admini strati vs confusion, inconsistent results, end too little 
protection. 

5. It is eesentiel that any references to Can-ia 7dded to ICWA 
(a) be consistent, for the sake of precision i ciirit>, w«th 
Canadian terminology^ (b) be realistic end ap iriate 'n term* 
of the organisation and administration of ebor ,ial communities 
in Canada} and (c) place aboriginal Canadian ana American Indian 
children on an equal footing as far es possible. Achieving this 
will require ^in our v«.ew) a new explanatory section of the Act, 
rather than sinply lumping Cenadian children into the existing 
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provi»xon» without adjustmnts. B»for« introducing our ^sropossd 
t»xt, som* backg. ound on aboriginal Canadians will bm u»»*ul . 

6. Undsr section 35 of th» Ccnstitutior. Ar%, 1 982 thsr* arv thrM 
••aboriginal p»oPl»s of Canada* t Indians, Inuit, and Mstis. Most 
aboriginal groups rsfsr to thsmsslvss as •'First Nations. - 

7. Ths Indian Act providss for ths ntfliltntUaD of Indians, and 
rsgistsrsd ("status") Indians may or may not also bs listsd as 
msmbsrs of particular "bands." Bands sxsrciss various dvgrsss of 
internal ssl f-govsrnmsnt undsr th« Indian Act and agrssmsnts with 
ths Ministsr. In northern Qu»bsc, an altsrna'.ivs form of Indian 
regional govsrnmsnt has bssn vstahlishsd sines X975 as part of a 
coffiprshsnsi v« land-claims agrvsmsnt. Excspt as provfdsd by a 
trsaty or agrssmsnt , provincial child-wsl fars laws apply on 
rsssrvss. 



8. Inuit 
no 
rsgi 
wit 
vil 
supi 
tht 
on* 
nsw. 



I HI hup BUI I. Many still liv* in distinct rural communitiss, 
particularly in Manitoba. In addition, thsrs ars thousand* of 
"non-status Indians" throughout Canada whoss ancestors wsrs 
•anfranchissd" involuntarily bscauss of marriags to non-Indians 
msn, or undsr a programme which rsssmblsd ths Unitsd Statss* 
'forcsd fss" policy of vhs 1910s. Canada rscognisss national- 
Isvfcl n«tis and non-status political organisations only. 

10. Uhils "bands" ars ths basic unit o'r Indian Act administration 
thsy ars an artificial construct bassd on rssidsncs on a rsssrvs, 
rathsr than cultural unity. Soih* bands ars multitribal, but in a 
majority of casss ths sthnohistorical tribs or nation is dividsd 
into ssvsral bands. Although bitnds havs callsd thsmcslvss "First 
Nations," thsy ars not "nations" in ths sams ssnss as ths ^gjmmy KM^M*- 
or Haida. In many instances, including Mikmaq and Blackfsst, ths 
traditional national political organization persists, but is not 
rscognissd by Canada. 



U. fhs situation is furtSsr compl icatsd by "Pr ovine i al /'taiSSL 
Organisations" (PTOs). Originally authorised in 1972 to pursue 
land claims^ PTOs also receive federal funding for a variety of 
human-services programmes. Other regional aboriginal human- 
services organisations have also emerged recently, outside the 
band or PTO structure. 



351 



12. Th« mupsrimpomition of bandm, PTOm, oth«r gov«rnm«nt-fund«d 
aboriginal organimationm, and traditional national councils mak«m 
th« Jurisdictional situation mom«what mor« complex and uncertain 
in Canada than in th« Unitad Statam, wh«r« authority im mor« or 
l«mft claarly lodgad in tribal councils r«cognim«d and limt«d by 
tr.- Secretary of the Interior. Indeed, the Canadian situation is 
somewhat comparable to Alaska, where there is an unresolved dis- 
tribution of responsibilities among municipal, tribal, regional 
aboriginal, state and federal agencies. 

13. In Atlantic Canada, for instance, Mikmaq people are found in 
five provinces. In Nova Scotia alone there are more than thirty 
Mikmaq reserves, some presently uninhabited. All Nova Scotia 
Mi'kmaq originally were registered as c -Jingle band, but in i960 
the Minister divided them into twelve bands, and apportioned the 
reserves among them. A PTO for Nova Scotia Mi Amaq was rormed in 
1372, but Mi'kmaq in New Brunswick and Quebfc fall within other 
PTDs, ^nd a second Nova Scotia PTO was formed in 19B7. There is 
a Native Council of Nova Scotia for non-status Mi'kmaq, as well 
as several wholly independent regional Mi'kmaq service agencies 
such as the Mikmaq Arts and Cultural Society. The traditional 
national government, the Grand Council, continues to function, 
especially in relation to treaties and claims, and maintains a 
consular office in Boston. > 

14. The point of all this is to emphasize the necessity of taking 
Canadian organisational differences into account, insofar as they 
affect the locus of responsibility for child welfare. American 
caseworkers and Judges need more precise guidance. Uho should be 
notified, for example, when a Mikmaq child is taken into custody 
in Boston'* The child's band — if it has one'^ A PTO? The Native 
Council? The Grand Council Most have federally-recognised and 
funded responsibilities for community services; only the Grand 
Council has an office in the United States. A provision allowing 
aboriginal groups to desiona^ y agents for notice and intervention. 
would be the most practical way to solve this problem. 

15. The importance of a designated-agent provision is especially 
clear in trying ^SJIRP]y^^^ placement-priority rules in section 
lOS of ICUA. A wwMk<r"^ild may belong to a band, and may also 
becono^cted with one or more PTDs and other recognised regional 
JWiHiff organisations. #lhich one is the child's "tribe"'> If the 
court cannot identify a suitable foster home within the child's 
own band (or '^•••'^^•> t^jj^A^AV. place the child in any "Indian" 
home, rather than a WMfMH| TPoffe'^ That would be the result of 
treating "tr be" and "band" as equivalent. 

16. Notwithstanding the relative complexity of the organisational 
system in Canada, we see no reason why the transfer provisions of 
section 101(a) should not apply, as long as there m provision 
for designating agejits as wel l. In a case where the child' fs not 
only Indian, but from another cuuntr y, repatriation is especially 
desirable since the child's potential loss of status and identity 
is even greater. Although few aboriginal Canadian communities 
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hav* formal court systMis, transfers should bm •ncouragvd whvr*- 
•v»r a suitable aboriginal agsncy or tribunal vxists, or mlmm to 
th» appropriate Canadian forum. 

"fTT 8inc» aboriginal Canadians g»n»rally lack financial rvsourcM 
on thv Ivvvl vnjoyvd by U.S. tribal councils, provision also must 
b* mad* for intvrvvntion by th» Govvrnmvnt of Canada, %^ich has 
both an intvrvst in, and Ivgal responsibility for its aboriginal 
citizvns. Th» Minister responsible for section 91(24) ("Indians, 
and lands reserved for Indians") of the British North America Act 
handles Indian, Inuit and Metis matters generally. At present, 
this is the Minister of Indian and Northern Affairs, but this of 
course may change as a result of future reorganisations of the 
^binet. 

16. Our proposal fcr a new section of ICUA followst 



Sec. 125. Aboriginal peoples of Canada. 

(a) Except as provided by this section, the provisions of 
sections 101 (c), 102, 103, 104, 105, lOB, 107, 110, 111 and 112 
of this Act shall also apply to the aboriginal peoples of Canada 
and their children. 

(b) The "Indian child's tribe," in the case of aboriginal 
peoples of Canada, shall be the child's Indian Act band or, if 
neither the child nor its parents are members of any band, the 
aboriginal government or mo^t appropriate regional *^original 
organization with which the child's parents are connected by 
their origins or residence. 

(c) Indian Act bands, other aboriginal governments, and 
regional aboriginal organi zatrons may oy resolution designate 
aboriginal organizations in Canada, or Indian tribes or Indian 
organizations in the United States, as agents for the purposes of 
this Act. Resolutions to this effect shall be delivered to, and 
promptly acknowledged by the Secretary, who shall publish a list 
of such designations annually in the Federal Register. 

(d) For the purposes of section 102(a) of this Act, notice 
shall also be giv*". tc the Minister of the Government of Canada 
who IS responsible for Indians and lands reserved for Indians. 

(e) In any State court child custody proceeding involving an 
aboriginal Canadian child, the court shall permit the removal of 
such case to the aboriginal, provincial, or territorial court in 
Canada which exercises primary Jurisdiction over the territory of 
the child's tribe, upon a petition, and absent unrevoked parental 
objections, as is provided for in other ases by secticn 101(b) 
of this Act 
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TESTIMONY BEFORE THF SENATE SELECT CQMMTTTJE 



This testimony is presented on behalf of the 
Aleutian/Pribilof I<tlands Association, the Copper River Native 
Association, the Kodiak Area Native Association, the Native 
Village of ".'anana and th>s Cook Inlet Tribal Council, 
Collectiv«ily th**?^ organizations represent the interests of some 
25 village tribal governments stretching from the Aleutian Chain 
to invi .or Alaska to the Copper River valley, cook Inlet Tribal 
Council also represents the interests of the Alaska Native 
population of Anchc-age, comprising some ten thousand Native 
people. The villages represented by APIA, CRNA, KAMA and '"itc 
inclide both tribes organized under the Indian Reorganization Act 
and tribes organized outside tiiat Act. Each administers a wide 
range of social service programs benefiting the Native peopxe 
within thftir respective re .ons, including programs operated by 
contract witn the Bureau of Indian Affairs under the authority of 
the 1975 Indian Self-Detenninat^ -.r« Act. In addition, each either 
is presently or has in the past carried out programs administered 
under the Indian child Welfare Act. The Native Village of Tanana 
is in the forefront of a new treud in Alaska whereby larger 
villages are beginning to administer their 5? 8 and Indian child 
Welfare Act programs on their own after years of being served 
through the tribal confederations represented by the larger 
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regional asaociations. 

Villages in Alaska — we custoaarily use the term "/ill^ge** 
rather than tribe — are deeply concerned as are tribes elsewhere 
by tne wieven successes made to keep the Native faaily together 
since passage of the Indian Child Welfare Act. This Connittee 
will recall that at the tine of the Act*s passage it was report i 
by a Task Force of the American Indian Policy Review Cojoaittee 
that the rate of removal of Native children from* their hones and 
placement in fci^ter care was 300 percent as high as the rate tor 
non-Native foster placement. The adoption rate for Native 
children was 460 percent higher than non-Native children, and 93 
percent of those adoptive homes were non-Native. Record-keeping 
by state agencies in Alaska over the years has been so poor that 
it is extremely difficult to determine the true rate at which 
Native children today are being removed from their families, 
placed in foster or adoptive care, and placed with non-Native 
families. The unreliability of the data is compounded by the 
virtual lack of any centralized records over the fate of Ne ve 
children caught up in the so-called "voluntary" adoptive 
'placement system that operates outside state agencies. But we do 
know this: Native children continue to be removed from their 
families at disproportionately high rates, and they continue to 
be placed with non-Native families in substantial numh rs. While 
practices across Alaska are uneven, generally speaking state 
agencies and state courts continue to lack sensitivity to the 
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traditional ways of Native upbringing and to life in remote rural 
Alaska. And private placement agencies continue to take 
advantage of young Native women in crisis as a ready source of 
children for childless white couples. We hope and trust that 
through these hearings Congress will carry foivard the commitment 
made in 1978 to end these abuses by strengthening the Act. 

Successful implementation of the Act in Alaska has also been 
thwarted by a prevailing attitude of hostility within state 
government to village tribal governments. As villages over the 
years have rekindled their tribal governments and have become 
increasingly active in matters affecting village childrran, the 
State has mounted a campaign in the courts to block Alaska's 
tribes. Taking refuge in usually sympathetic state courts, the 
Alaska Attorney General's office has vigorously pressed arguments 
that tribes somehrw do not exist in Alaska, that Public Law 280- 
- of all statutes — or the 1971 Alaska Native claims Settlement 
Act abolished tribes in Alaska, that the Act's distinction 
between reservation and non-reservation children has no 
application in Alaska, and that villages in Alaska simply have nc 
jurisdiction at all over the affairs of their own tribal 
children. 

This campaign has been so successful that only last Fric 
the Alaska Supreme Court summarily reaffirmed its unique view 
that in enacting publ lc Lav 280 and extending its provisions to 
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Alaska in 1959 Congress actually extinguished tribal governmental 
authorities over child welfare proceedings. In its new decision 
(a case known as In re K.E. ^ the Alaska Supreme Court did not 



ignored the United States Supreme Court's decision only a few 
short months ago in the California v. Cabazon Band case which had 
reaffirmed once again that Public Law 280 had no such effect. 
And it ignored the United States Supreme Court's decision in Iowa 
Mutual V. La Pi ante reaffirming the critical role of tribal 
courts in internal tribal affairs. As a result, although it is 
well-equipped with a tribal court, the Native Village of Tanana 
has been deprived the right to exercise its jurisdiction over one 
of its village children. The Alaska Supreme Court is now in the 
unique and unenviable position of being th3 only court in the 
Nation presently of the view that Public Law 280 extinguished 
tribal powers. 

The Alaska Suprcue Court is clearly wrong. But so long as 
its decisions remain in effect the promises of the Indian Child 
Welfare Act can never be fully realized for /illage Alaska. 
Perhaps the Ui Ited states Suprr-e Court will see fit to correct 
these problems. If not, we can look forwara to years more of 
litigation in :he federal courts. And while we spend thousands 
of dollars and wait years and years for the uncertain results of 
such litigation, ^lative children in Alaska will continue to be 
deprived of the protections of their tribal governments which 



even provide a legal r lysis for its decision. 
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Congress in 1978 expected and promised they would enjoy. 
Congress can put an end to all of this by making appropriate 
amendments to the Indian Child Welfare Act. 

With these thoughts in nind we next discuss some of the 
specific areas where we believe clarifying amendatory legislation 
will substantially further the original purposes of the Indian 
Child Welfare Act. 

1. Tribal Court Jurisdiction in Alaska. 

According to he \ot*s legislative history it seems clear 
that Congress inte'^ sd tribes such as Alaska Native villages in 
Public La«f 280 states to exercise some measure of concurrent 
jurisdiction with state courts over childrens proceedings. This 
view was clearly expressed by the Department of Justice during 
this Committee's hearings on the Act. Except in Alaska, this la 
the prevailing view of Section 101(a) of the Act. This view is 
also consistent with the U.S. Supreme Court's interpretations 
over the years of Public Law 280 as preserving tribal powers and 
immunities. The Alei^ka Supreme Court stands alone in believing 
otherwise . 

The Alaska Supreme Court has even suggested that Section 101 - 
of the Act itself operated to extinguish any tribal powers in 
this area in Public La* 280 states. Such an interpretation of 
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the Act is plainly absurc* and completely at odds with Congress' 
intent in the Act to foster and protect tribal interests, not cut 
then back. 

Tribal governments in Alaska should not be discriminated 
against relative to tribes in other Public Law 280 states simpxy 
by virtue of a hostile state court. The Act must be amended to 
make it lOO percent clear that although state courts in Public 
Law 280 states may enjoy some measure ot greater authority over 
certain matters than non-Public Law 280 states, tribal court 
jurisdiction in such states is not in any way impaired and 
remains fully operational. 

It is likely that in a few Public Law 280 states, and 
certainly in Alaska, some tribal institutions have not yet fully 
developed to the point wbere they are able or would wish to 
exercise complete and exclusive jurisdiction o er all proceedings 
involving village children. In sur^ instances, such tribes 
should have the option of consenting to concurrent state 
jurisdiction. Although this is provided for in the Association 
on American Indian Affairs draft proposed bill, we do not believe 
this option should be a matter of negotiation with the state. 
Requiring that tribal consent to concurrent jurisdiction be by 
negotiated agreement leaves open the possibility that children in 
need would be the innocent victims of a failure of agreement to 
agree between an unwilling state and a tribe lacking the 
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resources to provide a full array of services to all its needy 
children. 



Under current Section 108 a tribe in a Public Law 280 state 
may petition the Secretary of the Interior to reassume exclusive 
jurisdiction over some or all cases to the seune extent as 
exercised by tribes in non-Public Law 280 states. We believe it 
is possible to amend Section 101 of the Act in such a way that 
Section X08 would become unnecessary. The requirement of 
Secretarial review and approval represents an unwarranted 
continuation of patronizing oversight of tribal matters by the 
Bureau of Indian Affairs. Each tribal government, not the 
Secretary, is in the best position to determine whether or net 
its exercise of exclusive jurisdiction in a particular area is 
feasible and in the best interest of its children. Moreover, the 
reassumption petitioning procedures are c<»mplex, burdensome, 
expensive and time-consuming, especially for small tribal 
governments like Alaska villages. 

If some version of the petitioning procedures are to remain 
ip the Act, we ask that the criteria be minimized and that the 
burden clearly be placed on the Secretary in the event he fails 
to approve a petition or fails to act within a i >asonable time. 
Consideration should also be given to granting tribes procedural 
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and substantive protections rimllar to those curren\:ly being 
considered by this Committee in connection with amendments to the 
Indian Self -Determination Act. 

3 . Transfer of cases from state courts to tribal courts. 

The current statute only explicitly addresses transfers of 
cases from state courts to tribal courts where the case involves 
a tribal child not domiciled or re ent in Indian country. This 
maxes sense L\ non-1 olic Law 280 states because that is the one 
sit at ion where a state and a tribe arguably have concurrent 
jurisdiction. But in Public Law 280 states a tribe and the state 
may have concurrent jurisdiction over some proceedings involving 
children domiciled or residing within Indian country. Although 
the Act and its legislative history- acknowledge this fact, the 
statute does not address transferring cases from state court to 
tribal court in such circumstances. This inadvertent omission 
can easily be corrected. In doing so, the standard favoring 
transfer of jurisdiction of such cases to tribal court should be 
considerably higher than non-Indian country cases since tribes 
clearly have a much ronger, powerful and compelling interest in 
children domiciled with the tribes. In our ^ iev transfer of such 
rases should be mandatory and with no exceptions. 
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4. Voluntary nroca^i nog . 

So-called voluntary proceedings represent one of our areas 
of very greatest concern. Voluntary placements are typically 
arranged either by a private attorney or through a private 
adoption agency- Typical of such agencies in Alaska is Catholic 
Social Services. Private agencies are under enormous pressure to 
locate adoptive children for childless families. Income and 
other criteria used by such agencies in screening adoptive 
families almost universally operate to exclude Native American 
families. The stage is therefore set for adoption of Native 
children into non-Native families. 

These agencies consistently show an utter disregard for the 
Indian Child Welfare Act and the values it embodies. They make 
no active effort to find extended family members or other Native 
families willing to take an unwanted Native child. They 
routinely have parents sign confidentiality statements, and then 
use those statements as a basis for not providing any tribal 
notice. They make no effort to provide culturally appropriate 
remedial or rehabilitative services to keep the parent and child 
together, for they do not believe they have such an obligation. 
Indeed, by all appearances it seems the principal objective of 
such agencies is to get Native families out of the way so that 
they can meet the demand for adoptive children. 
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Catholic Social Services of Anchorage provides an excellent 
example. TtiSt agency has handled the adoption of dozens of 
Native children over the past nine years since the Act's passage. 
In instance have they ever provided notice of such proceedings 
to the child's trioe. Virtually aU of these children— 
possibly all — have been adopted into non-Native fanilies. 
These are shocking statistics. 

The Indian Child Welfare Act clearly provides for a tribal 
right of intervention in voluntary proceedings. The right to 
intervene is empty without the right to receive notice of such 
proceedings. The State of Alaska takes the position that the Act 
and fundamental due process require that such notice be given. 
On this issue the Alaska Supreme court agrees. Thus in cases 
requiring confidentiality tribes are routinely notified of the 
voluntary proceeding and of the tribal right to intervene, but 
the identity of the parties is not revealed to the tribe unless 
the tribe actually intervenes. But private agencies apparently 
believe they are above the law and refuse to provide such 
notices. We agree with the Association of American Indian 
Affairs that the notice provisions of the Act must be 
strengthened to make it absolutely clear that private and public 
agencies alike must provide tribal notices regardless of whether 
the proceeding is voluntary or involuntary. 
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Another sch«a« often used by private agencies to abridge 
parental rights is the use of relinquishment proceedings 
terminate parental rights prior to the initiation of adoption 
proceedings. In Alaska a parent's relinquishment of parental 
rights can be followed by a final decree terminating those rights 
in as little as ten days after the relinquishment is made. Under 
Section 103 of the Act as presently written there is an argument 
(endorsed by the Alaska Supreme Court) that a pcrent cannot 
revoke his or hex consent to relinquishment after the ^.inal 
termination decree is entered. This results in substantial loss 
of parental rights. 

Let us explain. Private adoption agencies in Alaska are in 
the adoption business. Their typical pattern is to determine 
before the initiation of any court proceeding who the adoptive 
parent will be. Typically the relinquishing Native parents 
participate in the process of selecti.^^ the adoptive family. The 
agency works with the mother so that she becomes comlortable with 
the placement. Everyone involved knows that an adoption is 
underway, when the time comes to go to court the first thing the 
private agency does is secure and file a voluntary relinquishment 
of parental rights. The agencies do this rather than secure a 
"consent to adoption" because the relinquishment of parental 
rights becomes final and irrevocable after ten days; a consent to 
adoption only becomes final and irrevocable after the final 
decree of adopt ton. By manipulating court procedures this 
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■anner the agencies effectively deprive parents involved in an 
adoption of the right to revoke their consent to the adoption up 
until the adoption decree is finalized. This is the ^^revailing 
practice of private agencies in Alaska, and we suspect the same 
is true in other states. 

Where all parties to the voluntary proceedings contemplate 
an adoption, the Act should prohibit the use of the 
relinquishment process. Alternatively (and as proposed by the 
Association for American Indian Affairs) the law should be 
amended so that a relinquishment of parental rights may be 
revoked at any time prior to the final adoption decee, just like 
a consent to adoption. 

Voluntary proceedings are not always as "voluntary** as they 
may appear. Such proceedings often involve an unwed young and 
troubled mother. She often feels confused, abandoned and all 
alone. Often as a result of the crisis surrounding her pregnancy 
she is *«inemployed. She may be drinking heavily or abusing drugs. 
In many cases characterizing such a mother's act of giving up her 
child as informed and voluntary act is to raise from over 
substance and to simply disregard the circumstances leading up to 
her situation. Yet the circumstances contributing to the lack of 
true voluntariness may not meet the high standard required to 
later void their consent. Under the con>>ined stress of many 
factors such mothers are easy targets for public and private 
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social workers either anxious to place the child with an adoptive 
family or searching for an easy way to protect the child from 
neglect and simplify tne mother's life without regard to the 
higher value placed on preserving the family. 

We believe that in most cases there is very little 
difference between voluntary and invc tary termination 
proceedings. For this reason, we believe the Act should be made 
abundantly clear that a parent in a voluntary proceeding has most 
of the same rights as a parent in involuntary proceedings, 
including the right to appointment of counsel, and that the 
public or private agency seeking the relinquishment show by clear 
and convincing evidence that culturally appropriate remedial and 
rehabilitative services have been provided to prevent the break- 
up of the Native family. 

Loss of children through the voluntary adoption process 
represents a major loophole in the Act which we strongly urge the 
Committee to address in its deliberations. 

5. Tribal noHin^. 

Quite understandably the notice provisions of the Act were 
drafted with the typical reservation in mind. But as this 
Committee well knows Alaska is anything but typical. it often 
takes two weeks for notices to arrive in a village. Depending on 
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thm timm of year Councilmembers »ay be deep' • involved in 
subsistence hunting and fishin9 activities. For the e and other 
reasons, the ten-day period is w realistic for remote tribes and 
is certainly unrealistic in village Alaska- For this reason the 
period should bo enlarged to be more realistic, and we suggest a 
twenty-day period. 

Enxarging the notice time-frame is not a complete answer, 
however. Most villages throughout Alaska have social service 
programs benefiting tribal memb ^rs administered through a 
regional confederation of tribes typically kwo- t as a regional 
association. APIA, KAN A, CRNA and CITC are typical of such 
entities. These regional associations operate under authority of 
broad tribal resolutions adopted in accordance with the Irdian 
Self -Determination Act and fall within that Act's definition of a 
"tribal organization". when Indian Child welfare Act programs 
are administered through a grant, those programs are likewise 
almost universally administered by the regional "tribal** 
organization (as th«.c tezTu is defined in the Self-Detet-iination 
Act). Those associationc have full-time staffs considerable 
exp^-i.i:ise in childrens matters. They typically work as the 
advocate on behalf of a village when intervening in state 
chxldreri proceadings. Given the unique situa Ion in Alaska, m 
believe that implemenx^atirn of the Act would sul jntially 
enhanced if the Act required that JtHfl tribal notices be sent 
rathf^r than one. That is, in addition to the notice sent to the 
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Village, the state should be required to sent a notice to the 
tribal organization administering soci^il service or Indian child 
Welfare Act programs for that village. 

The State of Alaska has repeatedly stated that it i^ 
anwillir to send two notic*^^, arguing that to do so is too 
expensive and burdensome. It is willing to send notices to 
regional associations but only if the Village specifically passes 
a resolution authorizing such notice and only if it cm do so by 
dispensing with notice directly to the Village. 

we do not believe that villages should he forced to give up 
their right to notice in or-<#r to benefit from the added security 
of naving notices «ent tu the full-time staff of the regional 
association providing that village with children and family 
social services through 638 contracted programs ai^d TCWA grants. 
Given the reluctance of state and private agencies to comply witi. 
anything other than the literal, bare minimum requirements of the 
Act (if that) , we ask that the statute bt explicitly amended to 
require that regional associations and villages receive dual 
notices. This could easily be done by adding the words "and 
tribal organization" immediately after the word "tribe" where 
appropriate in the Act, and diifining tribal organization as that 
term is defined in the Indian Self -De terminate-on Act but narrowly 
to cover only tribal organizations adr^ristering social servxce 
or ICWA programs on behalf of a tribe. 
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6. ICWA funding issuea. 

One of the single greatest impediments to successful 
implementation of che Indian Child Welfare Act in Alaska has been 
the inadequate and inconsistent funding of ICWA programs. Some 
of the other witnesses today will go into detail about these 
problems and we therefore only touch on some of the broader 
issues. 

First, the Indian child Welfare Act grant program should not 
be a competitive program. Competition &mong grantees itself can 
be and has been very destructive to cooperation, in Alaska over 
the years the Alaska Native Childrens Advisory Board collapsed in 
major part due to competition among tribes and tribal 
organizations around the State. Two or three years ago a 
disappointed grantee actually filed suit against other successful 
grant recipients because of dissatisfaction over the BIA's grant 
selection process. And as the Committee is aware, the BIA grant 
revi»'' process itself has come uider substantial fire across the 
Nation in recent years. 

Children are removed from their families year after year. 
Children and families have crises year after year. The need does 
not stop wh the tribe's program in no longer funded. The 
Copper xiver Native Associat;.on's experience is typical. The 
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Bureau funded ICWA programs for the villages in CRNA's region in 
1981 and 1982, and again in 1985 and 1986. In other y.-2ars, the 
program simply has not existed. Although CRNA has tried to do 
what it can out of its 638 contract, today its ICWA program is 
essentially dead. 

The competitive grant funding program eliminates any ability 
for a tribe or tribal organization to engage in long-range 
planning. it eliminates any continuity from year to year. It 
eliminates stability. And it maK«3 it impopsible for a program 
to evolve from year to year to gain experience. when funding 
fails to come because the competitive grant application was 
denied, positions are eliminated. Experienced people move on. A 
developing p\ograxu is substantially diminished, or dismantle<3 
altogether. vmen the tribe or tribal organization has its 
program funded once again one or two or three years later the 
tribe murt essentially begin from scratch. 

If the Indian Child Welfare ''ct ic to work as Congres3 
contemplated it must have a sound funding program. And if the 
funding program is to work it must provide stability and 
predictability for tribes and tribal organization from year to 
year. For thi.s reason we urge that the Committee consider 
eliminating the competitive aspect of these grants Sufficient 
funding should be provided so that each tribe or tribal 
organization operating a program in Alaska can maintain a core 
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program of servicas. The Conuoittee might also consider changes 
so that the ICWA funding could be Included in the Indian Priority 
System so that tribes would have the ability to prioritize a 
relatively greater share of their funds toward ICHA programs. 

Our second concern is with the restrictions imposed 
unilaterally by the Bureau of Indian Affairs on how ICWA grant 
funds may be used. This issue has been aadressed by the 
Association tec American Indian Affairs in its testimony and we 
agree that the BIA*s restrictions should be eliminated. ICHA 
tunda must be available for training, technical assistance and, 
where necessary, legal representation for tribes to intervene, to 
secure transfer of cases and to generally enforce the Act^s 
mandat:>s. While tribes elsewhere may have other sources of 
revenue for such purposes, villages in Alaska have no source of 
independent funds. 

We appreciate that even if these changes are made, funding 
is unlikely to be sufficient for tribes to employ legal counsel 
in every child custody proceeding. Tribes urable to afford 
counsel, however, should not be denied the right to participate 
at all. V7e believe the Committee should look carefully at the 
problem of lack of legal representation for tribes. One partial 
solution might be to expressly authorize tribal representatives 
to appear in state court proceedings on behalf of the tribe 
without counsel. Alrhough many state courts allow tribes to 
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participate in this way, often objections are raised by state 
attornt " that the tribal representative is engaged in the 
unauthorized practice of law. Where accepted, this effectively 
denies the tribe any participation whatsoever* 

Lastly, the Act should be amended to make clear that the 
Section 201 program is to be administered in Alaska. For 
virtually all other purposes the Indian Health Se* .ce and the 
Bureau of Indian Affairs have hirtortcally treatt-d Alaska as a 
reservat on. Indeed, the "reservation" provisions of the I*dian 
Child Welfare Act apply to Alaska by virtue of the inclusion In 
the "India*, country" definition of "dependent Indian communities" 
which covers Alaska villager. And yet, vhen comes to funding 
th« Department of the Interior has consistently denied Sectio:: 
201 funds in Al^iska. Ihe failure to properly ^"-^minister the 
Section 201 arant program compounds the consequences of lack of 
adequate funding and unpredictable grant award decisions under 
Section 202. Tribes and tribal organizations in Alaska should be 
eligible for funding under Section 201 to the same extent as 
reservation-based tribes and tribal organizations elsewhere in 
the Country, 

7. Alaska-specific provisions. 

The current law contains provisions unique to Alaska in the 
lef initional section for "Indian" and "Indian tribe^. Wg believe 

- 20 • 



ERLC 



37G 



373 



that these sections could possibly be improved. For instance, 
the current definition of '^Indian'* is ambiguous in its 
Application to Alaska Natives who were bom after December 17, 
1971 (termed "new-bom Natives") and were therefore not enrolled 
as shareholders to a regional corporation under the Alaska Native 
Claims Settlement Act. Although they are included to the extent 
they are members of a tribal vil.lage, Congress in 1978 intended 
the Act to provide even wider protections for Alaska Natives. 
Consideration should be oiven to reworking the definition to 
include new-bom Natives. Also, there appears to be some 
potential inconsistency between the shareholder provision in the 
definition of "Indian", and the "Native village" provision in the 
definition of "Indian tribe". We would be pleased to work with 
the committer in reexamining these definitions to be sure that 
they accomplish Congress ■ intended purpose of extending the Act's 
protections to all Alaska Natives. 

The Indian Child Welfare Act was intended to curb the flight 
of Indian children frum their families and their tribal heritage* 
Certainly it cannot be denied that some progress has been iiade 
since 1978, and that the placement preference provisions h?.ve had 
a positive impact. But this has not been easy, and considerable 
litigation has multiplied in Alaska and elsewhere as state and 
private agencies centime to resist complying fully with the 
letter and spirit of the Act* Disturbingly, in Alaska Native 
children are now removed from their families in far greater 
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nunbsrs than was the case in I978. In short, while sone progress 
has been made much nore renains to be made before we c^«n be 
eatisfied thet we have accomplished tiie lofty but clearly 
achievable goals set forth in the Act. We look forward to 
working closely with the committee to develop amendments which 
will strengthen the Act, reduce the level of litigation, and 
ultimately improve the stability of Native families and the 
future of Native American tribes through their children. We 
thank the Commi^-tee for the opportunity to present this 
testimony. 
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Select CoMlttM of Indian Affairs 



on tha ImplMMntatlon of p.L. 95-608 



Tha Indian Child Wtlfare Act 



The State of Arlzor.a supports the Intent of the Act to prevent unwar- 
ranted breakup of Indian families and to give tribal governments authority 
In determining child custody matters. 

The Act more clearly delineates and defines the respective roles of tribal 
governments, states, and federal agencies. The act also provides for the 
coc eratlve effort of all parties Involved. 

This legislation has significantly Improved the governmental capacity of 
tribal governments and has created productive working relationships befveen the 
State of Arizona and tribal governments by promoting Intergovernmental agree- 
ments. 

The Arizona Department of Economic Security (DES) facilitated and 
participated in the Inltia' In+ergovernmente! relationship and continues lO be 
very supportive of such endeavors. Through a Joint effort of DES, tribal 
governments, and the Inter-Tribal Council of Arizona (ITCA), the following was 
accompi Ished: 

0 DES has employed an Indian Child Welfare Specialist to mediate 



services for Indian children. The Indian Chi id Wei fare Specialist 



works with each tribe In Arizona to coord'nate and promcte social 



services to Indian children who reside both on and off Indian 



reservations* 
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o The Arizona State Legislature has appropriated funds for the past 

three years to develop on-reservatlon child abuse/neglect prevention 
and treejlment programs for 13 tribes through Intergovernmental agree- 
ments. As a result, very Innovative community based programs have 
developed on reservations which otherwise would not exist. 

o Arizona has actively supported the development of a Triba! Child 

Protective Services todemy which has '■ecently graduated 35 tribal 
workers. The training Is modeled after the state child protective 
services academy curriculum and the professional trainers are the same 
utilized by the state. The ITCA, the Salt River Pima-Maricopa Indian 
Community, the Gila River Indian Community, and the Phoenix area 6IA 
Social Services co-sponscr this activity. 

o DES has participated in sponsoring an annual Indian child and 

family conference for the last four years. These conferences have been 
co-sponsored by ITCA, the Arizona State University (ASU) School of 
Social Work, and the Phoenix area 6IA. The purpose of these confer- 
ences are to define tribal, state and federal roles In Indian child and 
famHy services and to promote an exchange of knowledge of social 
services focused on Indian children and families. 

o DCS, ITCA, and fwo tribal governments are currently involved with 

the ASU School of Social Work In developing a model curriculum for 
child welfare workers serving Indian communities which brings together 
the public child welfare providers in Arizona and the 20 Indian tribes. 
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Areas of concern regarding the Indian Child Welfare Act are as fol Ioms: 
o The Indian Child Welfare Act addresses prevention of placement and 

stresses the Importance of providing family support services prior to 
removing and placing a child In out-of-home care. The Act requires 
that active efforts be made to prevent placements and reunify famfl les. 
Under the Act, the court must be satisfied that active efforts have 
been maJe to provide remedial services and rehabilitative programs. 
These have proven unsuccessful, '.without Justification that these 
efforts have been made, the child may not be removed. 

A major distinction between the Indian Child Welfare Act and the 
Adoption Assistance and Child Welfare Act of 1980 (P.L. 96-272) relates 
to enforcement and federal monitoring. No penalties exist for failure 
to comply with the active efforts provision of the Indian Child Welfare 
Act, other than the stipulation that the child may not be removed. 
There Is federal monitoring of agency compi lance with the reasonable 
efforts provision under the Adoption Assistance and Child Welfare Act 
(P.L. 96-272), and there are financial penalties for failure to comply, 
c The Act requires strengthening In the area of voluntary placements 

(Section 103*a). Arizona has experienced the relinquishment of many 
Indian Infants to private adopting agencies and to non-Indian Individ- 
uals. This has created a concern as to wh6^her Indian Health personnel 
Inform the parents of the Indian Child Welfare Act and the long term 
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Impact of the re! Inqulshed child with respect to the tribal concepts of 
assuring Indian children their ^ul I rights of cultural heritage and 
membership In the tribe. 

Tribes do not require notice when a consent as been executed 
under Section 103 nor are placement preferences provided to promote the 
best Interests of Indian children by maintaining Indian children Intact 
with tnd Ian fami I les. 

The notification provisions require further coordination between 
tribes and j+ates. Tribal response to notification of hearings needs 
to be strengthened and coordinated to ensure tribal Intervention and 
participation. Some tribes ';ave developed a separate office or 
designated specific stof^ &n nssme the responsibility of reviewing 
cases where the ctate has given notification. For tribes which have 
structured their responsibilities to respond to notifications, cases 
flow through the process much easier than those cases where the tribe 
does not have a formal mechanism to review and respond. 

It Is the bel lef that many tribes would more readily rer est 
transfers of Jurisdiction to tribal courts If resour:es were available 
on or near the reservation for children with special needs. Tribes must 
be encouraged and given the support to develop resources for special- 
needs children who are otherwise deferred to the states simply because 
of the lack of resources on or near reservations. 

Active effor+- to recruit Indian foster and adoptive families, 
must be supported by tribes end states In order to strengthen the 
placement preferences outlined by the Act. 




379 



TOHONO O'OOHAM NATION 



WRITTEN TESTIM^VY 



INDIAN CHILD WELFARE ACT OVERSIGHT HEARINGS 



In 1976 the Indian Child welfare Act was passed in an effort to 
protect the best interest of Indian children and to maintain the 
stability of Indian families. Inherent in the act are problems 
of implementation and accountability. 

The Tohono O'odham Nation nas actively utilized the Indian Child 
Welfare Act to regain custody of its children. Implementation, 
many times has been difficult due to different interpretations of 
the act. The law appears to allow too much leeway for state 
courts to interpret the law as they see fit without regard to the 
Indian child or Indian tribes. This has contributed to the 
continued practice of placing Indian children with non Indian 
families. It has also been our experience that non Indian courts 
and agencies are ignorant of the Act. Too much time and money 
has been and is being spent on educating these individuals. The 
context of the law along with its historical ramifications should 
be a part of every law school and social work education. The 
objectiv-ss of the law cannot be accomplished if state courts and 
agencies are not willing to recognize the law. 

The following amendments to the Indian Child Welfare Act will 
assist the Tohono o'odham Nation as well as other Indian nations 
to accomplish the intent of the Act which is to protect Indian 
children and maintain Indian families. 

Section 4-1 Child Custody Proceeding shall mean and include: 

I. "Foster Care Placement" 

"Which shall mean any action removing an Indian Child from 
its parents or Indian custodian for temporary placement in & 
foster home or institution or the home of a guardian or 
conservator where the parents or Indian custodian cannot 
have the child returned upon demand but where parental 
rights have not been terminated." 



IV. "Adoptive placement" which shall mean the permanent 
placement of an Indian child for adoption including any 
action resulting in a final decree of adoption." 



Amended to include any voluntary action or proceedings 
initiated by parent or custodian. 
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Amended to include any voluntary proceeding initiated 
by parent or custodian whether it be through a state 
agency or a private agency for adoption. 

section lOl - 5 Indian Child's Tribe means: 

A. "The Indian tribe in which the Indian child is a member or 
eligible for membership or 

B, In the case of a Indian child who is a member of or 
eligible for menbership in more than one tribe the Indian 
tribe with which the Indian child has the more significant 
contacts." 

Amended to state that the tribe determined to have the 
more significant contact with the child may designate 
as the Indian child's tribe, any other tribe in which 
the child is a member of or eligible for membership. 

Title I - CHILD CUSTODY PROCEEDING 

Section 101 B 

"In any state court proceedings for the foster care placement of 
or terninatlon of parental rights to an Indian child not 
domiciled or residing within the reservation of the Indian 
child's tribe, the court, in the absence of good cause to the 
contrary, shall transfer such pror'^^.ding ro the ^urisdiccion of 
the tribe absent objection by either parent upon the petition of 
either parent or the Indian custodian or the Indian -hild's 
tribe, provided tha> such transfer shall be subject to the 
declination by the tribal court of such tribe." 

Amended to state that the petition may be presented to 
the court orally or in written form by either parent, 
the Indian custodian or the Indian child's tribe. Also 
to strike the "good cause" clause and "enter agree^tent 
entered into under Section 109 of this act." 

Section 102 A 

"In any involuntary proceeding in a state court where he court 
knows or has reason to know that an Indian child is invoxved, the 
party seeking the foster ca- e placement of or termination of 
parental rights to, au Indian child shall notify the parent or 
Indian custodian and tL» Inc^^an chi3d s tribe by registered mail, 
with return receipt requested of the pending proceedings and of 
their right of intervention. i* the identity or location of the 
parent or Indian custof'.ian and the tribe cannot be determined 
such notice shall be givin to 'rhe Secretary in like matter who 
shall have fifteen days, after receipt to provide the requested 
notice to the parent or Indian custodian and the tribe. Uc 
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foster care placement or termination of parental rights 
proceedings shall be held until at least ten days after re:.eipt 
of notice by the parent or Indian custodial and the tribe or the 
secretary, provided that the parent or Indian custodian of the 
tribe shall, upon request, be granted up to twenty additional 
days to prepare for such proceedings." 



Amended tc state that any child custody proceeding 
involving an Indian child in state court is subject to 
notification by the party initiating the child custody 
proceeding to the parent, the Indian custodian and the 
xAdian child's tribe. Also to include that the party 
initiating the proceedings must make reasonable efforts 
to identify the tribal affiliation of the child before 
sending notice to the Secretary. If notice is sent to 
the Secretary then no proceedings shall be held until 
at least thirty days after receipt of notice by the 
Secretary . 



Section 102 C 

"Each party to a foster care placement or termination of parental 
rights proceeding under state law involving an Indian child 
shall have the right to examine all reports or documents filed 
with the court upon which any decision with respect to such 
action may be b^sed." 



Amended to state that any party in any child custody 
proceeding under state law involving an Indian child 
shall have the right to exeunine and copy ^11 reports or 
other documents upon which any decision ^th respect to 
such action may be based which includes the case record 
and any other documents that were reviewed in 
preparation for giving oral testimony in a hearing. 



Section 103 A 

"vrhere any parent or Indian custodian voluntarily consents to a 
foster care placement or to termination of parental rights such 
consent shall not be valid unless executed in writing and 
recorded before a judge of a court of competent jurisdiction and 
accompanied by the presiding judge's certificate that the terms 
and consequences of the consent were fully explained in detail 
and were fully understood by the parent or the Indian custodian. 
The court shall also certify that either the parent or Indian 
custodian fully understood the explanation, in English, or that 
it was interpreted into a language that the parent or Indian 
custodian understood. Any consent given prior to or within ten 
days after birth of the Indian child shall not be valid." 



Amended to include that any Inaian parent or custodian 
may not waive any of the provisions of this act and the 
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inclusion of a waiver provision in any consent executed 
by an Indian parent or custodian shall render tha^ 
consent invalid. Also to include that the Indi .n 
child ' s tribe shall be notified of any pending 
voluntary consent proceedings pursuant to this section. 

Section 105 A 

"In any adoptive placement of an Indian child under state law a 
preference shall be given in the absence of good cause to the 
contrary to a placement with: 

1. A member of the child's extended family. 

2. Other members of the Indian child's tribe. 

3. Other Indian families." 

Amended to state that in any adoptive placement of an 
Indian child under state law placement preference shall 
be made in accordance with the following order of 
placement: 

1) A member of the child's extended family. 

2) Other members of the Indian child's tilbe. 

3) Other Indian faunilies. 
Seccion 106 A 

"Notwithstanding state law to the contrary whenever a final 
decree of adoption of an Indian child has been vacated or set 
aside or the adoptive parents voluntarily consent to the 
termination of their parental rights to the child, a biological 
parent or prior Indian custodian may petition for return of 
custody and the court shall grant such petition unless there is a 
showing in a proceeding subject to the provision of Section 102 
of this act that such return of custody is not in the beut 
interest of the child." 

Amended to state that the public or private agency or 
individual seeking to place the child for adoption in 
accordance with the provisions oc Section 102a shall 
not:fy the biological parent, prior Indian custodian, 
and the Indian child's tribe or the pending placement 
proceeding and their right of intervention, their right 
to petition fcv transfer of jurisdiction to the tribal 
court and the parents or Indian custodian's right to 
petition for return of custody. 
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Section 106 6 

"Whenever an Indian child is removed from a foster care home or 
institution for the purpose of further foster care, preadoptive 
o- adoptive placement such placement shall be in accordance with 
the piovisions of this act, except in the case where the Indian 
child is being returned to the parent or Indian custodian from 
whose custody the child Mi*s originally removed." 



Amended to state tha*- whenever an Indian child is 
removed from a foster care placement or institution for 
the purpose of further foster care preadcptive, or 
aaoptive placement, or when a review of any such 
placement is scheduled, such placement shall be in 
accordance with the provisions of this act, including 
notice to the child's biological parents and prior 
Indian custodian, provided that the parental rights 
have not been terminated and the Indian child's tribe. 



Title III - Record Keeping, Information, Availability, and 
Timetables 

Section 301 A 

"Any state court entering a final decree or order in any Indian 
chj Id adoptive placement after the date of enactment of this act 
shall provide the secretary with a copy of such decree or crder 
together with such other information as may be necessary to show: 

1. The name and tribal affiliation of the child. 

2. The names and addresses of the biological parents. 

3. The names and address of the adoptive parents. 

4. The identity of any agency having fxled such information 
relating to such adoptive placement. 

Where the court records contain an affidavit of the biological 
parents or parent that their identity remain confidential, the 
court shall include such affidavit with the other information. 
The Secretary shall insure that the confidentiality of such 
information is maintained as such information shall not be 
subject to the Freedom of Information Act (5 U.S.C. 552) as 
amended . 



Amended to state that any state court entering a final 
decree or order in any Indian child adoptive placement 
after the date of enactment of chis act shall provide 
the secretary and the Indian child's tribe with a copy 
of such decree or order together with such other 
information as may be necessary to show . . . 
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Section 301 B 

"Upon request of the adopted Indian child over the age of 18 the 
adoptive or foster parents of an Indian child, or an Indian 
child, the secretary shall disclose such information as may be 
necessary for the enrollment of an Indian child in the tribe in 
which the child may be eligible for enrollment or for determining 
any rights or benefits associated with that membership. Where 
the documents relating to such child contain an affidavit from 
the biological parent or parents requesting enmity the secretary 
shall certify to the Indian child's tribe where the information 
warrants that the child's parentage and other circumstances of 
birth entitle the child to enrollment under the criteria 
established by such tribe." 



Amended to state that the Secretary shall disclose the 
names and tribal affiliation if any of the child's 
biological parents and any other information that may 
be necessary for the Indian child to secure membership 
in the tribe in which the child may be eligible for 
membership. Also to state that where the documents 
relating to such child contain an affidavit from the 
biological parent or parents requesting that their 
identity remain confidential, and the biological 
parent is still alive at the time of the request and 
the affidavit has not been revoked the secretary shall 
provide to the Indian child's tribe such information 
about the child's parentage and other circumstances of 
birth as required by such tribe to determine the 
child's eligibility for membership under the criteria 
established by the tribe, provided that an affidavit of 
one parent requesting such confidentiality shall not 
affect the right of the Indian tribe, the adopi-^e or 
foster parents, or an Indian tribe to identify 
information with respect to the other parent, provided 
further that nothing in this section shall be deemed to 
affect any rights of an adoptive Indian child under 
Section 107 of this act. 
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HOU HAMAIIANS 

A TRIBAL GHANA DEDICATED TO TH( SURVIVAL OF THE HAUAIIAN PEOPLE 
P.O.BOX 721 HALEIWt HAWAII 96712 




HOU tARA LECAL SERVICE 
October 30, 1987 



Honorable Senator Daniel K, Inouye 
Chairman, Select Committee on Indian Affairs 
722 Hart, Senate Office Building 
Washington, D.C. 20510-1102 

Aloha Senator Inouye, 

The HOU Para Legal Service is most pleased to hear you will be 
chairing the Senate Select Committee on Indian Affairs hearings 
on the Indian Child Welfare Act (ICWA). 

The family court experience of the HOU Para Legal Service over 
the last four years definitely indicates the socio-economic 
problems facing the Native Hawaiian families of 50^^^ aboriginal 
blood or more as defined In the Hawaiian Homestead and 5F 
provisions of the Statehood Admissions Act strongly parallels 
those suffered by their American Indian and Alaskan Native 
counterparts. In over half of the family court cases foster or 
adoptive N'^tlve Hawaiian children are being placed in non-Native 
Hawaiian homes, often resulting in the permanent breakup of the 
family and the child's alienation from his rightful cultural 
Identity. 

We recognize there has been other legislation concerning those of 
any amount of Hawaiian blood. in this Instance, however, we 
believe the recommendations in the attached Exhibit A would 
satisfy Congress' concerns and be the most practical and 
beneficial way to write this particular lealslatlon. 

Please include letter with exhibit in the IWCA hearing record. 
Mahalo Nul Loa for your consideration In this matter. 

Respectfully, 



Kamuela Price 
Executive Director 
HOU Para Legal Service 



KP:cb 
End. 
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EXHIBIT A 

SUPPLEMENT TO INDIAN CHILD WELFARE ACT 

RATIONALE FOR INCLUSION OF NATIVE HAWAIIANS 
IN INDIAN CHILD WELFARE ACT 

The problen facing the indigenous Hawaiian parent and child is 
siBilar to that suffered, by Aaerican Indian and Alaskan Native 
people. Mainly it is a critical need for the United States to 
excerclse a trust responsibility in protecting her aboriginal 
people's entitlements urder U.S. laws and policies. In over half 
the fanily court cas^s in Sawaii« foster or adoptive Native 
Hawaiian children are being placed in non-Native Hawaiian hoaes« 
c* •n resulting in the permanent breakup of the fanil) and the 
c 'd's alienation from his rightful cultural identi'.y. 

CONGRESSIONAL FINDINGS RELATIVE TO NATIVE HAWAIIANS 

(1) that section SF of the Hawaii Admissions Act of 1959 in sub 
sections (B) and (C) is a condition of Statehood whe«*eby the the 
United States Congress mandates the state of Hawaii to carry out 
the trust responsibilities defined therein; 

(2) that Congress through statute, the above-mentioned Statehood 
compact and the general course of dealing with Native Hawaiians 
has assumed the responsibility for the protection and 
preservation of Native Hawaiians and their resources; 

(3) that there is no resource that is more vital to the 
continued existence and integrity of the Hawaiian "OHANA" tribal 
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faaily than their children and that the United States has a 
dir^Jt interest as a ^-trustee in the Hawaii Admission Act in 
protecting Native Hawaiian children's relationship to the "OHAHA" 
tribal family; 

(4) that an alarmingly high percentage of Hawaiian families are 
broken up by the removal, often unwarranted, of their children 
from them by non-Native Hawaiian public and private agencies and 
that an alarmingly high percentage of such children are placed in 
non-Native Hawaiian foster and adoptive homes and institutions;- 
and 

(5) that the state, exercising its recognized jurisdiction over 
Native Hawaiian child custody proceedings through administrative 
and judicial bodies, has often failed to recognize the essential 
"OHANA" tribal family relations of Hawaiian people and the 
cultural and social standards prevailing in Native Ha^vaiian 
communities and families. 



(1) Native Hawaiian means any person who is 50% aboriginal blood 
or more or whose parent or legal custodian is a Native Hawaiian 
as defined in the Hawaiian I aestead and 5F provisions of the 
St&tehood Admission Act. 

(2) Native Hawaiian child ip any unmarried person who is under 
the age of 18 and is either A) a Native Hawaiian of 50» 
aboriginal blood or more or B) under the custody or guardianship 
of a Native Hawaiian of 50% aboriginal blood or more. 

(3) Native Hawaiian means any person as defined in the Hawaii 
Admissions Act in essence those of 50% aboriginal blood or more. 

(4) Native Hawaiian child means any unmarried person who is 
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under 18 years of a9« end of S0% aboriginel blood or aore or 
whose parent or custodian Is of 50% aboriginal blood or more. 

(5) Native Hawaiian chlld*s "GHANA" aeans the faally or extended 
family of the child who live together or are recognized by one 
another as laaedlate faally. 

(6) Native Hawaiian custodian aeans any Native Hawaiian person 
who has legal custody of a Hawaiian child under OHANA custos or 
State Law or to whoa teaporary physical care, custody and control 
has been transferred by the parent of such child. 

(7) Native Hawaiian "organization" aeans any group, association, 
partnership, corporation, or other legal entity owned or 
controlled by Native Hawallans, or a majority of whose members 
are native Hawallans. 

(8) .Native Hawaiian OHANA tribal grpup jpeans^any Native Hawaiian 
family, extended faally OHANA, or other organized group or 
community of Native Hawallans recognized as eligible for the 
services provided to Native Hawallans by ANA or any other 
Federally-authorized agency. 

(9) Parent means any biological parent or parents of a Native 
Hawaiian child or any Native Hawaiian person who has lawfully 
adopted a Hawaiian child Including (h3P>l) adoption under 
"OHANA" tribal law or custom. It does not Include the unwed 
father where paternity has not been acknowledged. 

(10) Hawaiian Homestead and 5F lands means those lands covered 
under the Hawaii Adalsslon Act and any public lands not covered 
under such sections, title to which Is either held by the On 1 ted 
States In trust for benefit of any Native Hawaiian organization 
or Individual or held by a Native Hawaiian organization or 
Individual subject to a restriction by the United States against 
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alienation. 

(11) Secretary neans the Secretary of the Interior and 

(12) The State of Hawaii Courts will have exclusive jurisdiction 
of a Native Hawaiian child who resides in any of the Hawaiian 
islands. 



(*) Wot ' ce tine for coaaencement of pi oce e din g and additional 
tia e for preparations . In any involuntary proceeding in a s^ate 
court wnere the court knows or has reason to know that a Native 
Ha jiiian child is involved, the party seeking the foster care 
placement or termination of parental rights for a Hawaiian child 
shall notify a biological parent or prior Native Hawaiian 
custodian by registered mail with return receipt requested of the 
pending proceedings and of their rightr to legal representation. 
If the identity or the location of the parent or prior Native 
Hawaiian custodian cannot be determined such notice shal^ then be 
given to the Secretary in same manner, who shall have fifteen 
days after receipt to provide the requisite notice to the parent 
or prior Native Hawaiian custodian. No foster care placement or 
termination of parental righcs proceedings shall be held until st 
least ten days after receipt of notice by the parent or prior 
Native Hawaiian custodian or the Secretary provided, that the 
parent or prior Native Hawaiian custodian shall upon request, be 
granted up to twenty additional days to prepare for such 
proceedings . 

(b) Appointment of Counsel In any case in which the court 
determines indigency, the parent or Native Hawaiian custodian 
shall have the right to court-appointed counsel for the chile, 
upon a finding that such appointment is in the best interest of 
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the child., 

(c) Pri or ity In A ppointin g Counsel will be given only to 
recognized Native Hawaiian non-profit advocacy agencies* such as 
the Native Hawaiian Legal Corporation or the Hou Para Legal 
Service. 

- Where State law makes no provision for funding such Native 
Hawaiian legal advocacy agencies* the Court sh;:ill proaptly notify 
the Secretary upon appolntaent of counsel to the Native Hawaiian 
advocacy agency, and upon certification of the presiding judge « 
shall pay reasonable fees and expenses out of funds which vay be 
appropriated pursuant to the Act of November 2« 1921. 

(d) Exam ina tion of repor ts or other documents Each party to a 
foster '.are placement or termination of parental rights 
proceeding under State law involving a Native Hawaiian child 
shall have the right to examine all reports or other documents 
file with the court upon which any decision with respect to such 
action may be based. 

(e) Remedial services and rehabili^ailye firograms^ fir even tive 
m easures Any party seeking to effect a foster care placement of, 
or termination of parental rights to, a Native Hawaiian child 
under State la.* shall satisfy the court that active efforts have 
been made to provide remedial services and rehabilitative 
programs designed to prevent t^ie breakup of the Native Hawaiian 
family and that these efforts have proven unsuccessful. 

(f) Poster care placement orders; evidence; determination of. 
d§9d9£ l2 child No foster care placement may be ordered in such 
proceeding in the absence of a determination, supported by clear 
and convincing evidence, including testimony of qualified expert 
witnesses, that the continued custody of the child by the parent 
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or Native Hawaiian custodian is likely to result in serious 
emotional or physical damage to the child. 

(g) Parental rights termination orders; evidence; determination 
Sl ^3S§fl.c. Is £bH^ termination of parental rights may be 

ordered in such proceeding in the absence of a determination, 
supported by evidence beyond a reasonable doubt, including 
testimony of qualified expert witnesses, that the continued 
custody of the child by the parent or Native Hawaiian custodian 
is likely to result in serious emotional or physical damage to 
the child. 



If party wishes to defeat biological parent's petition for return 
of custody, he or she must p *ove that such return is not in 
child's best interest by showing (1) that remec^al and 
rehabilitative programs designed to prevent breakup o*" Amative 
Hawaiian family had been implemented without success and (2) that 
such return of custody is likely to result in serious harm to 
child: serious harm element must be established by testimony of 
qualified expert witnesses. 

Pari^ntul rights to Native Hawaiian child pursuant to Native 
Hawaiian Child Welfare / t may not be terminated on basis of 
finding that evidence was clear and convincing thiit continued 
custody would likely result in severe emotional and physical 
damage ^:o child: the Act requires proof beyond reasonable doubt. 

Under Indian Child Welfare Act dependency and neglect must be 
proved by clear and convincing evidence. People In Interest of 
S.R. 
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Expert witness requireaent was fulfilled by test i Bony of sociaJl 
worker with 4 years experience who has BA degree in social work 
and has had contact with Native Hawaiians on regular basl8« and 
testinony of director of children's snelter and resource center 
'«ho has BS degree in social work and one year towards her 
■aster's degree since approximately 30 percent of children 
utilizing shelter will be Native Hawaiians. 

1913. Parental rights; voluntary teraination 

(a) C onsent; r ecord; certi f ication matters; Invalid consents. 
Where any parent or .Native Hawaiian c^ustodian volur carily 
consents to a foster care placement or to termination of parental 
rights, such consent shall not be valid unless executed in 
writing and recorded before a Judge of ^ court of competent 
Jurisdiction and accompanies! oy the presiding Judge's certificate 
that the terms and consequences of the consent were fully 
explained ip detail and were fully understood by the parent or 
Native Hawaiian custodian. The court shall also certify that 
either the parent or Native Hawaiian custodian fully understood 
the explanation in English or that it was interpreted into a 
language that the parent or Native Hawaiian custodian understood. 
Any consent g*ven prior to, or within ten days after, birth of 
the Native Hawaiian child shall not be valid. 

(b) Foster care placement: withdrawal of consent . Any parent or 
Native Hawaiian custodl&n may withdraw consent to a foster care 
placement xinOler State law at any time and, upon such with !rawal, 
the child shall be returned to the parent or Native Hawaiian 
custodian. 
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(c) Voluntapx teralnaHon of ES£fiSlftI llflhts or adoptive 
Pljiccp cnt ; withdrawal of con sent; return of c usto dy. In any 
voluntary proceeding for ternination of parental rights to, or 
adoptlv- placement of, a Native Hawaiian child, the consent of 
the parent aay be wlthd'-awn for any **ea8on at any time prior to 

entry of a final decree of vermlnatlon or adoption, as the 
case Bay be, and the child shall be returned to the parent. 

(d) Collateral attack; vacation of decree and return of custody; 
limitations * After the entry of a final decree of adoption of a 
Native Hawaiian child in the State court « the parent may withdraw 
consent thereto upon the grounds that consent was obtained 
through fraud or duress, and the court shall vacate such decree 
and return the child to the parent. No adoption which has been 
effective for et least two years may be invalidated under the 
provisions of this subsection unless otherwise permitted under 
State law. 



1914. PETITION TO COVRT OF COMPETENT JURISDICTION TO INVALIDATE 
ACTION UPON SHOWINti OF CERTAIN VIOLATIONS 

Ai./ Native Hawaiian child who is the subject of any action fuS 
foster care placement or termination of parental rights under 
State law« ary parent or Na cive Hawaiian custodian from whose 
custody such child was removed, and the Native Hawaiian child* 8 
OHANA may petition any court of competent jurisdiction to 
inv Idate such action upon a fihowing that such action violated 
any provision of sections 101, 102 and 103 of this Act. 



CROSS REFERENCES 
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1915. PLACBNKNT OF INDIAN CHILDREN 

(a) Adoptive placeaents: preferences . In any adoptive placeaent 
of a Native Hawaiian child u* ler State law« a preference shall be 
glven« in the absence of good cause to the contrary^ to a 
placement vlth 

(1) a aember of the child's extended family; 

(2) other aeabers of the Native Hawaiian child's GHANA; or 
Native Hawaiian GHANA extended family; or 

(3) other Native Hawaiian faallles. 

(b) Foster care or preadoptlve placements; criteria: preferences . 
Any child *ccepti?<* for foster care or preadoptlve placement shall 
be placed In the least restrictive setting which most 
approxlaates a faally and In which his special needs« If any, liay 
be aet. The child shall also be placed within reasonable 
proximity to his or her home, taking Into account any special 
needs of the child. In any foster care or preadoptlve placement « 
a preference shall be given, in the absence of good cause to the 
contrary, to a placement with 

(1) a member of the Native Hawaiian chlld»s GHANA extended 
faml ly; 

1) a foster home licensed, approved, or specified by the Native 
i Malian child's GHANA; 

(111) a Native Hawaiian foster home licensed or approved by an 
authorized non-Native licensing authority, or 

(Iv) an Institution for children approved by a Native Hawaiian 
GHANA or operated by an Native Hawalan organization which has a 
program suitable to meet the Native Hawaiian child's needs. 

(c) Tribal resolution for different order of preference: personal 
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preference coneldered; anonvitv In application Qt preferences . 
In the case of a placesent under subsection (a) or (b) of this 
section. If the Native Haifailan child's parent custodian or GHANA 
shall establish a different order of preference by resolution, 
the agency or court effecting the placement shall follow such 
order so long as the placeaent Is the least restrictive seating 
appropriate to the particular needs of the child, as provided In 
subsection (b) of this sect Ion. Where appropriate, the 
preference of the Native Hawaiian child or parent shall be 
considered:' Provided, that where a consenting parer^t evidences a 
desire for anonyaity, the court or agency shall give weight to 
such dr >lre in applying the preferences. 

(d) Social and cultural standards applicable %sl Psrent. Custodian 
gr OHANA. The standards to be, applied in tieetlng the preference 
requlreaents of this section shall be the prevailing social and 
cultural standards of the Native Hawaiian community in which the 
parent or extended faaily menuers maintain social and cultural 
ties. 

(a) Record fif place ment; ava ilability. A record of each such 
placement, under Stat^ law, of a Native Hawaiian child shall be 
maintained by the State in which the placement was made, 
evidencing the efforts to comply with the order of preference 
specified in this section. Such record shall be made available 
at any time upon the request of the Secretary of the Native 
Hawaiian OHANA, parent or custodian. 

1916. RETURN OF CUSTODY 

(a) Petition; best interest gf child . Notwithstanding State law 
to the contrary, whenever a final decree of adoption of a Native 
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Hawaiia" child hao been vacated or set aside or the adoptive 
parents voluntarily consent to thm termination of their parental 
rights to the child, a biological parent or prior Native Hawaiian 
custodian may petition for return of custody and the court shall 
grant such petition unless there is a showing, in a proceeding 
subject to the provisions of section 102 of the Act. 

(b) Removal from foster care home; placement procedure . Whenever 
a Native Hawaiian child is removed from a foster care home or 
institution for purpose of further foster care, preadoptive, or 
adoptive placement, such placement shall be In accordance with 
the provisions of this Act, except in tne case where a Native 
Hawaiian child is being returned to the parent or Native Hawaiian 
custodian 'from whose, custody the child was originally removed. 

1917. OHANA AFFILIATION INFORMATION AN!) OTHER INFORMATION FOR 
PROTECTION OF RIGHTS FROM OHANA RELATIONSHIP; APPLICATION OF 
SUBJECT OF ADOPTIVE PLACEMENT; DISCLOSURE BY COURT 

Upon application by s Native Hawaiian individual who has reached 
the age of eighteen and who was the subject of an adoptive 
placement, the court which entered the final decree shall inform 
such individual of the OHANA affiliation, if any, of the 
individual's biological parents and provide such other 
information as may be necessary to protect any rights flowing 
from the individual's OHANA relationship. 

1918. Not Applicable 

1919. Not Applicable 

1920. IMPROPER REMOVAL OF CHILD FROM CUSTODY; DECLINATION OF 
JURISDICTION; FORTHWITH RETURN OF CHILD: DANGER EXCEPTION 
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where any petitioner in m Native Hawaiian child custody 
proceeding before a State court has improperly removed the child 
f roB custody of the parent or Native Hawaiian custodian or has 
improperly retained custody after a visit or other temporary 
relinquishment of custody, the court shall decline Jurisdiction 
over such petition and shall forthwith return the child to his 
parent or Native Hawaiian custodian unless returning the child 
to his parent or Native Hawaiian custodian would subject the 
child to a substantial and Immediate danger or threat of- such 



1921. HIGHER STATE OR FEDERAL STANDARD APPLICABLE TO PROTECT 
RIGHTS OP PARENT OR NATIVE HAWAIIAN CUSTODIAN OF NATIVE HAWAIIAN 
CHILD 

In any case where State or Federal law applicable to a child 
custody proceeding under State or Federal law provides a higher 
stands*-! of protection to the rights of the parent or Native 
Hawaiian custodian of a Native Hawaiian child than the rights 
provided under this title ( )« the State or Federal court 

shall apply the State or Federal standard. 

1922. EMERGENCY REMOVAL OR PLACEMENT OF CHILD; TERMINATION; 
APPROPRIATE ACTION 

Nothing in this title ( ) shall be construed to prevent the 

emergency removal of a Native Haw- Man child from his parent or 
Native Hawaiian custodian or the emergency placement of such 
child in a foster home or institution, under applicable State 
law« in order to prevent imminent physical damage or harm to the 
child. The State authority, official, or agency involved shall 
insure that the emergency removal or placement terminates 



danger . 
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iMediately when such removal or placement is no longer necessary 
to prevent imminent physical damage or harm to the child and 
shall expeditiously initiate a child custody proceeding subject 
to tho jurisdiction of the appropriate Native Hawaiian OHANA, or 
restore the child to the parent or Native Hawaiian custodian, as 
may be appropriate. 

1923. EFFECTIVE DATE 77 

Hone of the provisions of this title ( ), except sections 

< ), shall affect a proceeding under State law for foster 

care placement, termination of parental rights, preadoptive 
placement, or adoptive placement which was initiated or completed 
prior to one hundi^ed and eighty days after the enactment of this 
Act, but shall apply to any subsequent proceeding in the same 
matter or subsequent proceedings affecting the custody or 
placement of the same child. 



NATIVE HAWAIIAN CHILD AND FAMILY PROGRAMS 

1931. GRANTS FOR ON OR NEAR NATIVE HAWAIIAN DOMICILES 

State ment of Burfiosei scoec of programs. The Secretary is 
authorized to make grants to Native Hawaiian OHANAs and 
organizations in the establishment and operation of Native 
Hawaiian child and family service programs on or near Hawaiian 
Homestead or other domicile lands and in the preparation and 
Implementation of child welfare codes. The objective of every 
Native Hawaiian child and family service program shall be to 
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prevent the breakup of Native Hawaiian families and, ii> 
particular, to insure that the persanent resoval of a Native 
HsMaiian child fros the custody of his parent or Native Hawaiian 
custodian shall be a last resort. Such child and family service 
prograas aay include, but are not lialted to 

(1) a systea for licensing or otherwise regula'^ing Native 
Hawaiian foster and adoptive homes; 

(2) the operation and maintenance of facilities for ^he 
counseling and treatment of Native Hawaiian families and for the 
temporary custody of Native Hawaiian children; 

(3) family assistance, including homemaker and home counselors, 
day care, afterschool care, and employment, recreational 
activities, and respite care; 

(4) home improvement programs; 

(5) the employment of professional and other trained personnel 

to assist the GHANA family in the disposition of domestic relations 
and child welfare matters; 

(6) education of State Judges and staff In skills relating to 
child and family assistance and service programs; 

(7) a subsidy program under which Native Hawaiian adoptive 
children may be provided support comparable to that for which 
they would be eligible as foster children, talcing into account 
the appropriate State standards of support for maintenance and 
medical needs; and 

(8) guidance, legal representation, and advice to Native Havfaiian 
families involved in GHANA, State, or Federal child custody 
proceedings. 

(b) Non-Federal m atching funds for related Socia l Securi ty or 
other Federal financial assistance programs; assistance for such 
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firograss unaffected^ state licensing or afifiro val f or 
qualification for assiatance under federally assisted program . 
Funds appropriated for use by the Secretary in accordance with 
this section may be utilized as non-Federal matching share in 
connection with funds provided under titles IV-B and XX of the 
Social Security Act ( ) or under any other Federal financial 

assistance programs which contribute to the purpose for which 
such funds are authorized to be appropriated for us under this 
< )• The provision or possiblity of assistance under 

this Act ( ) shall not be a basis for the denial or reduction 

of any assistance otherwise authorized under titles IV-B and XX 
of the Social Security Act ( ) or any other federally- 

assisted program. For purposes of qualifying for assistance 
under a federally-assisted program, licensing or approval of 
foster or adoptive homes or insitutions by a Native Hawaiian 
GHANA shall be deemed equivalent to licensing or approval by a 
State. 

Interpretive Notes and Decisions 

1932. GRANTS FOR OFF-RESERVATION PROGRAMS FOR ADDITION SERVICES 
The Secretary is also authorized to make grants to Native 
Hawaiian organizations to establish and operate off-reservation 
Native Hawaiian child and family service programs which may 
include, but are not limited to 

(1) a system for reguloMng, maintaining, and supporting Native 
Hawaiian foster and adoptive homes, including a subsidy program 
under which Native Hawaiian adoptive children may be provided 
support comparable to that for which they would be eligible as 
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Native Hawaiian foster children, talcing into account the 
appropriate State standards of support for maintenance and 
medical needs; 

(2) the operation and maintenance of facilities and services for 
counseling and treatment of Native Hawaiian families and Native 
Hawaiian foster and adoptive children; 

(3) family assistance, including homemaker and hoire counselors, 
day care, afterschool care, and employment, recreational 
activities, and respite care; and 

(4) guidance, legal representation, and advice to Native Hawaiian 
families involved in child custody proceedings. 

1933. FUNDS FOR ON AND OFF HAtfAIIAN HOMESTEAD LANDS 

At>prop ri'ate d fundg for sim ilar progra ms of Depart m ent of 
Health and Human Services: appropriation in advance for payments . 
In the establishment, operation, and funding of Native Hawaiian 
child and family service programs, both on and off Hawaiian 
Homestead lands the Secretary may enter into agreements with the 
Secretary of Health, Education, and Welfare, and the latter 
Secretary is hereby authorized for such purposes to use funds 
appropriated for similar programs of the Department of Health, 
Education, and Welfare: Provided, That authority to make 
payments pursuant to such agreements shall be effective only to 
the extent and in such amounts as may be provided in advance by 
appropriat-on Acta. 

(b) Appropriation authorization under ( 7 ) 



History; Ancillary Laws and Directives 



1934. 
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1951. INFORMATION AVAILABILITY TO AND DISCLOSURE BY SECRETARY 
(*) £2SX 2l llD5l decree or ord er; oth er inforaatlon^ anonymity 
affidavit; exe m ption fro m (5 OSCS 552) - The State court entering 
a final decree or order in any Native Hawaiian child adoptive 
placement after the date of enactment of this Act (5 U,S,C, 552), 
shall provide the Secretary with a copy of such decree or order 
together with such other information as may be necessary to show 

(1) the name and OHANA family affiliation of the child; 

(2) the name.-t and addresses of the biological parents; 

(3) the names and addresses of the adoptive parents; and 

(4) the identity of any agency having files or information 
relating to such adoptive placement. 

Where the court records contain an affidavit of the biological 
parent or parents that their identity remain confidential « the 
court shall include such affidavit with the other information. 
The Secretary shall insure that the confidentiality of such 
information is maintained and such information shall not be 
subject to the Freedom of Informaiton Act (5 U.S.C. 552), as 
amended (5 USCS 552). 

(b) Disclosure of infor m ation for enroll m ent of Native Hawaiian 
child in OHANA or for deter m ination of me mber rights or benefits; 
certification of entitle m ent to enroll m ent . Upon the request of 
the adoptive Native Hawaiian child over the age of eighteen, the 
adoptive or foster parents of a Native Hawaiian child, or a 
Native Hawaiian OHANA, the Secretary shall disc-lose such 
information as may be necessary for the enrollment of a Native 
Hawaiian child in the OHANA in which the child may be eligible 
for enrollmant or for determining any rights or benefits 
associated with that membership. Where the documents relating to 
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such child contain an affidavit froa the biological parent or 
parents requesting anonymity « the Secretary shall certify to the 
Native Hawaiian child's OHANA, where the inforaation warrants, 
that the child's parentage and other circumstances of birth 
entitle the child to enrol latent under the criteria established by 
such GHANA family. 

1952. RULES AND REGULATIONS 

Within one hundred and eighty days after the enactment of the 
Act, the Secretary shall promulgate such rules and regulations as 
may be necessary to carry out the provisions of this Act ( ) . 



1961. EDUCATION; DAY SCHOOLS; REPORT TO CONGRESSIONAL COMMITTEES; 
PARTICULAR CONSIDERATION OF ELEMENTARY GRADE FACILITIES 

(a) It is the sense of Congress that the absence of locally 
convenient day schools may contribute to the breakup of Native 
Hawaiian families. 

(b) The Secretary is authorized and directed to prepare, in 
consultation with appropriate agencies in the Department of 
Health, Education, and Welfare, a report on the feasibility of 
providing Native Hawaiian children with schools located near 
their homes, and to submit such report to the Select Committee on 
Indian Affairs of the United States Senate and the Committee on 
Interior and Insular Affairs of the United States House of 
Representatives within two years from the date of this Act (Nov. 
8, 1978). In developing this report the Secretary shall give 
particular consideration to the provision of educational 
facilities for children in the elementary grades. 



Miscellaneous Provisions 




404 



OVERSIGHT HEARING ON THE INDIAN CHILD WELFARE ACT 
BEFORK THE SENATE St.. ECT COMMITTEE ON INDIAN AFFAIRS 



STATEMENT OF WILLIE KASAYULIE - CHAIRMAN OF THE 
ALASKA NATIVE COALITION 

November 10, 1987 
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The JUaika Hative Coalition is the only atate*wide 
Native organiiation dedicated solely to representation of 
the views of tribal governaents fron throughout Alaska. I 
have been the Chairaan of the Coalition since its inception 
in 1985. The Coalition includes over one hundred tribal 
governaents or village*based organisations coaposed of 
tribal govarnaents. We caae together because existing 
8tate*wide organisations priaarily represent the views of 
Regional corporations foraed under the Alaska Native Claias 
Settleaent Act (AMC8A). Our aeabers include the Tanana 
Chiefs Conference (forty*six villages froa interior Alaska), 
the Western Alaska Tribal Council (sixteen villages froa the 
Bering Straits region) and scores of local tribal 
governaents. These tribes are the intended beneficiaries of 
the Indian Child Welfare Act and it is our neabership which 
deals with the aatters governed by the Act on a day to day 
basis .1 

The approxiaately 2DD Native villages in Alaska 

have Traditional or Indian Reorganisation Act councils which 

govern their coaaunities. We count as tribal aeabers all 

Native residents of the coaaunity - not just those who hold 

stock in Native corporations by virtue of b' .ng alive in 

1971. These tribal governaents receive BIA services and fire 

1 Ny reaarks set out general probleas with the 
iapleaentation of ICWA in Alaska. The aore specific 
suggestions offered to this Coaaittee by the Aleutian/ 
Pribilof Islands Association, are supported ty tne 

Coalition. 
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recognised as tribes by the United States governnent. It is 
the tribe which holds us together and which nust retain: the 
children who are our neaibers and our future. Our ability to 
inpleaent ICWA has been hindered by the unique terns of the 
AMC8A and arguments that it sosebow renoved trj*-il powers, 
or is proof that Congress thinks tribes don't exist in 
Alaska. Until it is made clear that ANCSA had no effect oti 
tribal powers and that Native village tribal governments 
have the sase status as lower forty-eight tribes, the 
promise held out by the ICWA can not be achieved. State 
government is extremely hostile to tribal authority. It 
intervenes in litigation on behalf of private parties who 
are opponents of tribal sovereignty. The state court system 
han joined in opposing tribal authority through hostile 
decisions - containing little credible legal analysis - 
undermining tribal government. 



courts in Alaska refuse to transfer Indian Child Welfare Act 
cases to tribal courts - even when the e ^nts leading to the 
state court action arise in the Native village itself. The 
state supreme court interprets Public law 280 as having 
eliminated tribal authority over domestic relations matters 
and presumably all other matters as well. They buttress 
this claim by reading section 108 of the ICWA as an 
indication that Congress intended such a result when it 
enacted P.L. 280. Thus, state courts are precluded from 



As a result of these hostile decisions, the state 
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transferring c«it» involving tribal ■•■bci to tribal 
courts. This erroneous state court decision cripples tribal 
efforts to Mke ICWA work in l^laska. It must be corrected r 
as Bust notions that ANC8A affected tribal powers* 



title. It Mde no aention of tribal powers. The assets 
received in exchange for the « :tinguis^sent of title were 
not vested in the tribes^ but in (theoretically) profit 
Mking corporations governed by state law. The tribes ire re 
given no direct role in iMpleaenting the settle^ientr yet 
AHCSh is frequently used by opponents of tribal governments 
as a sword to deny tribal rights and powers. The Coalition 
is concerned that Congress has neglected the critical ro e 
played by tribes in Alaska. We have always been a tribal 
people and the entablisbaent of corporations has not changed 
us. The *1991 aaendaents" passed by this Congress reflect 
an Intent to protect the resources gained in the settlement 
of our tribal claims. At Lhe same time, however » our 
efforts to amend ANCSA to provide corporations with the 
authority to transfer corporate assets to tribal governments 
were unsuccessful. Our opponents insisted that any grant of 
such authority be accor<!^»anicd by language diminishing tr^oal 
powers Such treatment is unfair to tribes and is 
inconsistent with other legislation » such as ICHAr intended 
to strengtLan or preserve tribal po%rers end governments. 



ANCSA extinguished claims of aboriginal 
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The state and other opponents of the tribes also 
claim there is no Indian country within which to exercise 
tribal powers. The population of our villages is 
overwhelmingly Native and the land in and around the 
villages is predominately owned by Native corporations 
established under ANCSA. The Department of Interior 
administers the federal Indian liquor jaws in Alaska just as 
it does in the rest of Indian country. Indeed, the only 
written legal opinion of the Department on the matter 
concludes that Native villages are dependent Indian 
communities and thus Indian country under 18 U.S.C. 1151(b). 
Yet ever since statehood, Alasl^a has denied the existence of 
Indian country and battled all tribal efforts at s^if- 
determination and the exercise of tribal authority. 

It is no exaggeration to say that the state's view 
of Native rights is well behind that of the lower forty- 
eight states. The state's hostility to tribal government 
and ICWA has been given comfort by the Alaska Supreme Court. 
He urge the Committee to consider amendments which recognize 
and confirm the existence of Indian country and tribal 
authority over our children. We would be pleased to assise 
the Committee in developing such amendments. 
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Statonent cy John R. Dewis 
Executive Director 
Inter Tribal Oouncil of Arisona 



The Indian Child Welfare Act of 1978 was enacted to protect 
Indian children by establishing miainun standards for the renoval 
of Indian children frccn their feniilies and tribes. This law has 
resulted in the reductioTi of out-of-hcme placeaents of Indian 
children into non-Indian foster and adoptive homes. Vte strongly 
appreciate the act of Congress in establishing this major 
legislation which provides for assistance to Indian tribes in 
implenienting child and family service prograns. 
System Development Resulting from the Act 

In Arizona a nunber of major acconplishnents have resulted 
in the implementation of the Act. Itie state has reduced the 
nunber of Indian children in foster homes under state 
jurisdiction from 220 in 1980 to 53 m 1986. A permanently 
funded Indian Child Vl&lfare specialist position has been 
established through state appropriations. with discretionary 
funding, the state has entered into a nunber of joint projects to 
improve Indian Child Welfare service delivery witn the Inter 
Tribal Oouncil of Arizona and individual tribes. These have 
included an Indian child protective service training program, a 
study of child abuse and neglect on reservations in Arizona, a 
project to establish competencies for Indian child velfare 
practice, and four statewide intergovernmental conferences of 
service providers who directly deliver health and hunan services 
to Indian fmilies. The state has also entered intx> 13 
intergovernmental agreements with various tribes to prevent child 
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abuse and neglect* 
Child Custody Prooeedings 

Through our acxxnplistnients we have identified a nuaber of 
areas %tfiere the Act needs to be clarified, Ttie first of these 
regards voluntary placement of Indian children in nor>-Indian 
homes* It has been our experience tliat private child velfare 
agencies sand legal services are frequently unaware of the Act and 
accept voluntary plaoanents without regard to the placement 
preference mandated by the Act* Young Indian mothers 
experiencing economic hardship in Phoenix are signing 
guardianship papers regarding their «i)ildren which are heard in 
brief probate court hearings on a voluntary basis without notice 
being given to the affected tribes tit to the State Administration 
of Children, Youth and Families* Young mothers are also signing 
powers of attorney without benefit of a court hearing* in regard 
to voluntary relinquishments, it has been the experience of 
tribes that parents do not always mderstand the papers that they 
signed* 

There have also been periodic difficulties with the 
procedures of the notification process* in one case, notices of 
hearings w&re sent to the tribal cigarette store* Juvenile court 
personnel and social service personnel need 'co coordinate better 
at both the tribal and state levels to iirprove the timeliness of 
the notification p*'ocedure and tribal response process 

Another concern is the liberal interpretation anong tne 
States of parental objection to transfer of proceedings under 
section 1911 of the Act* Our understanding of Congressional 
intent is that parental objection to transfer of proceedings to 
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tribal courts does not outMei |h trie rights of an Indian child to 
be raised with the benefits of tribal affiliation. However, child 
placement agencies appear to assune that parental oDjection to 
placement with on-reservation tribal members, automatically 
grants authority to place the child with off-reservation non- 
Indian families. 

Consistent with the intent of the Ace, the language in 
Section 1911 should be anended to tska into consideration the 
continuance of tribal ties Wien looking at the best interests of 
the chilr*. This should occur regradless of parental objection to 
the transfer of proceeding to the tribal court. 

Indian Oiild and Family PrcjraoB 

Mhile the Act has directed state policy in regard to Indian 
Children, there remain many areas of unmet need. Indian children 
suffer from a lack of financial, hunan anc^ tribal resources. Et>r 
example, the state has currently only two Indian families 
certified fur adoptive placement, and neither of these are 
affiliated with Arizona triiaes. Eighty percent of ttic 53 
children in State foster care in 1986 were in .^on-Indian homes. 
When a private agency inquires about placement of an Indian 
youngster into foster or adoptive cure, resources have not been 
recruited nor made available. 

Further, rehabilitative programs to support and strengthen 
families such as child day care services are non-existent in most 
Arizona Indian communities, itiis can be directly attributed to a 
lack of available monies to iaplement such services, ihere is 
also still an absence of day schools on many reservations in 
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Arizona. Mditionally, the only boarding school available to meet 
tne needs of older Indian children, the Phoenix Indian High 
School is in constant threat of being permanently closed. 

Children with severe behavior or mental healUi problems are 
not being served at all. State courts in Arizona will not give 
full faith and credit to tribal court orders of commitment of 
seriously disturbed Indian youths. These children jftentimes sit 
in understaffed, non- therapeutic tribal ^ails without the 
benefitof medical services. 

Another concern is that funding for programs established by 
the Act is inadequate, is based on the arbitrary scoring of 
conpetitive proposals, and provides no assurance of continuation 
of services from year to year. F0£ exanplv-, the Mavajo Nation, 
the largest tribe in the country whose child population oxqprises 
nearly one-half of the tribal memberriiip, had Indian child 
welfare grant funds withheld for two consecutive years, simply 
because the tribe's icitten proposal to serve children did not 
score 85 points according to a panel of readers. additionally, 
many annall tribes are excluded from funding for services because 
tney cannot afford to aiploy professional writers to develop 
proposals for funding. The award pcocess for Indian Child 
Welfare grants hinders a rational approach to the developoent of 
services for children. 

Finally, are also concerned that many of the tribes in 
the Pnoenix Area have not developed children's oodet;. Once again 
this is due to limited funds available. 
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Conclusion 

The congress in enacting the Indian Child Welfare Act of 
1978 has acknowledged the importance of tribal decision oaking in 
determining the best interests of Indian children. ohis 
legislation has resulted in inproved social welfare service 
delivery and a reduction of Indian children placed in non-indian 
homes in Arizona, 

issues of voluntary placement continue to require 
Congressional attention. The Act needs clarification with regard 
to transfer of voluntary cases to tribal courts. Also a nethod 
must be developed to enforce placement preferences in voluntary 
proceedings. 

Programs to promote the security of Indian faciilies rely on 
a stable source of funding, itiere needs to be developed a 
noncoipetitive, improved fornula with adequate appropriations for 
funding all tribes to operate prograns to meet the needs of their 
children, especially those children with special needs. 

We, the tribes in the phoenix Area wish to again coninend 
Congress and especially the Senate Select Comnittee on Indian 
Affairs for their continued interest in the welfare of our 
children. we urge the ccninittee to support continued efforts to 
fully implement the Act, 
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P.O. loi IMf . MooiM. CMiomil MM • <2M2f I 
Witfrad K. ColnFOv* 




Chairman 



November 24, 1987 



Stephen H. suagee 
Staff Attorney 



ICWA Oversight Hearing 

senate select committee on Indian Affairs 
Room 838, Hart Senate Office Building 
Washington, D.C. 20510-6450 

Re: Testimony of the Hoopa Valley Tribe 

To the senate select Committee: 

I am a Staff Attorp^jy for the Hoopa Valley business Council, 
the federally recognised governing body of the Hoopa valley 
Tribe. The Council has directed me to submit this written 
testimony on behalf of the Tribe and its Indian Child welfare 
Program. 

A. Bacfcqrouttd 

The Hoopa Valley Tribe occupies and exercise* governmental 
jurisdiction over that portion of its aboriginal territory known 
as the Hoopa Valley Reservation Square, in Humboldt County, 
California. At 90,000 acres, the Hoopa Square is the largest 
Indian reservation in California. The Tril^e comprises approxi- 
mately 1800 members, 958 of whom live on the Hoopa square. Total 
population of the Hoopa Square is roughly 4300 persons, of whom 
2200 are Indians. , 

The Hoopa ICW Program has been in existence in some form 
since 1981. The Bureau of Indian Affairs denied funding to the 
Program for FY 86, and as a result the Program was operated on a 
bare-bones basis from June, 1986, until this past sunnier, at 
which time renewed funding was availsble. since that time, the 
Hoopa ICW Progra* has l)e«n pursuing the level of services that it 
provided prior to its loss 6f fuadUhg. Standard services include 
family remedial services, foster - home recruitment, counseling 
with Mental Health ^staff, and monitoring gf state court ICW cases 
involving tribal membets. In addition, because I came here to 
establish the first on^reser^ation Legal Department in October 
1986, the Tribe has begun tio intervene as a formal party in ICW 
cases in state court. The Legal Department is also assisting the 
ICW Program in the development of a comprehensive child welfare 
Code for the oopa Square, which is currently in draft form. 
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Senate Select comnlttee 
November 24, 1987 
Page 2 



* developing a Tribal Court system, the 

tilll California. Currently the Court adjudi- 

cates cases arisinn under the Tribe's Fishing Ordinance, and we 
of «f process of extending its jurisdiction over a variety 
of natural resources and other civil matters. In addition, it is 
K°'''' f?^««>^t 9oaIs to develop Tribil Jou?? to the 
K T/JI» reassume jurisdiction over cases arising under 

the ICWA, pursuant to 25 U.s.C. S 1911(a) and (b). 

B. Coccems o f the Hoop* vmIImy ivii^ 

<1) ^geg'^f^f gg^^g^ Qffnt Review : The Tribe believes 
5 . application was denied due to inconsis- 

tencies in application of standards during the grant 
review process. Insufficient consideration was given 
to the unique socio-cultural attributes of our situa- 
tion, and the need to coordinate ICW services with the 
development of our Tribal Court was ignored. 

(2) Reservation v. Urb*n Prr^r^mo. California has the 
i!I^h®"^f population of any State in the nation. 

Huch of this population consists of off-reservation 
Indians, particularly in the Los Angel -s area. Many of 
these urban Indians are from Tribes whose reservations 
^^^^^ °ther states. Some Hoopa tribal members 
live off-reservation, many of them in California's 
coastal counties. Indeed, between the 
pS^iS K ^««^*tion and urban population, Humboldt 
County has one of the highest Indian ^pulation 
densities of any county in the state. Although the 
P^i'^ciPl^ that California's large 
population of urban Indians needs ICW program services, 
?w 12^ ^ implemented^in any manner 

that results in lowered funding for reservations. 

State Implementation! Humboldt County social service 
agencies have not yet ^-dequately implemented the ICWA. 
Most of their efforts have been directed at eligibility 
determinations; to a limited extent this is understand- 
^le because many individual Indians living in the 
EureJca-Arcata urban corriuor are affiliated with 
unrecognized, terminated, or unorganised Tribes. The 
f.if'*^?? remote, rugged, mountainous 
S.??^ n,^f£!y."^^**.^^^ ^« <=o*»t, and hence the 
Hoopa Valley Tribe is much less visible to state social 
service providers based in coastal urban areas. 
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Nevertheless, the Hoopc Valley Tribe knows who its 
members are, and can readily assist state and county 
agencies in making the rather perfunctory eligibility 
determinations regarding Indians of Hoopa descent. Our 
primary concern is that due to their preoccupation with 
eligibility, state and county agencies have given 
little consideration to the substance of the ICWA, and 
to the important tribal rights that it recognises. 

For instance, neither the Humboldt County Superior 
Court, nor the county and state agencies, have seri- 
ously examined the ICWA's frequent requirement that 
judicial decisions be based on testimony of qualified 
expert witnesses. The Tribe is currently involved in a 
case where the court relied on the opinions of experts 
who the Tribe believes lack the necessary expertise in 
and sensitivity to Indian cultural values. Of the many 
social worker/psychologist reports prepared for the 
court in this case, none of them say anything about 
cultural issues, development of an Indian identity, or 
the rights of a Tribe to see that its children grow up 
in the tribal community. 

Moreover, in general th? court and agencies do not 
realise that Congress has defined some of the elements 
of "the best interests of an Indian child," and that 
these elements restrict the court* s ability to apply 
the generic state law standard of "best interests ol 
the child." 

Funding must be made available to train and certify 
judges and state and county social workers and other 
agency personnel. Tribal Courts should be involved in 
what should be an onqoino training process to facili- 
tate exchange of information, and to educate judges and 
agency staff regarding the role and competence of 
Tribal Courts. In addition, agency personnel need to 
be educated regarding the importance of the Indian 
extended ^ejnily, so that confidentiality cannot be 
raised as a barrier to the involvement of extended 
family members who may have a legitimate interest (such 
as providing foster care) in an ICW case. 

(4) ICWA Amendments ; The Hoopa Valley Tribe .supports 
enactment of tHe amendments drafted by the Association 
on American Indian Affairs. Some of these amendments 
address problems and concerns identified herein. Some 
of the proposed amendments would provide added proce- 




ERIC 



418 



Senate Select committee 
November 24, 1987 
Pege 4 



dural safeguards, close loopholes in the original Act, 
and effectively reverse certain anti -tribal results 
obtained in various state courts that clearly undermine 
the policy of the Act. 



C« Ooncluaion 

The ICWA is a strong Congressional statement of national 
policy regarding the rights of Indian children, families, and 
Tribes. As long as significant implementation responsibilities 
rest with the State, there will be need for refinement and 
diligent oversight. We thank you for the opportunity to provide 
this written testimony. 



Sincerely, 



St^hen H. Su^ 
Staff Attorney 
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■oa Moon* Oolicg* C*apu» 

msKom, OKLMMom 74403 

WrrmbtT 23, 1967 

To: U.S. Scnata ComlttM on IndUa Axfalra 

Tnm: OUahoM IndUa Child Halfara AaaocUtlon 

»: Ovaraight tearlnga on tha ladlan ChUd Walfara Act, PL 95-608 

KICCWflWDAHOWS AW) CatflWIfi OB FKOfOSID AMPIBHIWrS 

lia Lasl«l«tlv«/Jtediiit OomlttM-of tha OUlahoM IndUa Child Halfara AaaocUtlon haa 
raaaarchad propoaad Mntenta to tha Indian Child Halfara Act and tha OXCHA at Ita aoat 
meant quai'tarly aaaaloa haa a pptiifad tha following report to you. 

W raapactfully raquaat your cooaldaratlon of our rac iiMiudatlona. (ter r acoMa n datlona 
nra baaad on raporta prarioualy praaantad to your cowlttaa acd ravlaimd hy tba OICUA 
froa Thraa Paathara Aaaodataa Inc. and tha AaaocUtlon on AMrlcan Indian Affalra, Inc. 
(coplM of aach ara both attachad). Wa aopport tha addltlona/chaagaa/dalltlona propoaad 
by both attachad raporta. 

Bwavar va would at^t*«t aararal additional changaa ba aada. Ha ha\ j Uatad thaaa changa* 

In ralatlon to thoaa auggaatad by tha AaaocUtlon on AMrlcan Indian Affalra Inc. Thay 
ara rafartocad by Sactlon nu^r and paga nu^r In corraapondanca with thalr raport. 

Ha alao wlah to taka thU opportunity to atrongly adrocata for fUld baaringa by youx ccmr- 
■itta and that OUahova ba daalgnatad aa a slta for auch haarlnga. Tha OUaboaw Indian 
Child Half ara AaaocUtlon haa fimctionad affactlvaly for ovar flva yaara aa an advocacy and 
natworklttg organltatlon for all trlbaa and organlutiona in OUahoaa ralatad to Indian Child 
Halfara laauaa. Our Msbar trlbaa and organlsatlona could provida valuable taatlnony froa 
tha ** front lUaa" of Indian Child Hilfara Act Uplawntatlon. Tour tUa In Oklahnu would 
ba mil apant. 

Thank you vary mch for your cooaldaratlon U thlo vary tnportant ««ttar. 
Slncaraly, 



Cta L. Phllllpa, HSH 
Praaldant 

OklahoM Indian Child Halfara Aaaoc. 
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Hovt^r 23. 1987 



SU QCt S TII) AMPmft "S TO m UroiAW CMILD WKLFAMB ACT OF 197» 



AS PKESWTIP IT THE OKLAHOMA IHDIAN CMILD WKLFARE ASSOCIAnOW 



In addition to ■nd correlated with the etteched sMndMnts fro« the Aaeodatlon un AMcrlcan 
Indian Affaire. Inc. (unlaee e eper'flc change le noted b€lo«f, each aectlon/eubeectlon of 
the AAIA report haa the endoraoMnt of the OICUA.) 

DeflDltlone #9 (pa«a5) 

9. Indian **Trlbe" Beana any Indian Tribe, band, nation or other organlied group or cc«> 
■unity of Indiana recognised aa eligible for aenrlcee provided to Indiana by the Secrecery 
becauae of their atettia aa Indiana, including any Alaeke Metlvee vllllagee aa defined in 
Section 3(c) of the Aleeka lUtive Claiaa Act (8$ Stet.688. 689). aa aMnded. thoac trlbee. 
banda. natlona or groupe teralneted elnce 1940. end for tha purpose! of Sect lone 101(c). 
102. 103. 104. 105. 106. 107. 110. 111. and 112 of thla ect. Keep thoee trlbee. banda. 
natlona or other organised groupe that are recognised now or in the future by the govem- 
■ent of Canada or any province or territory thereof, and add Hexlco '*border-trlhea'*. 

Section 103(b) (pate 13) 

B. The Secretery ehall approprlete edditlonal funding which ahall be aufflcient to pey 
for qualified wltneeeee reteined on behalf of the Indigent per en t or cuatodlan . (or other 
euch language.) 

Section 103(g) (page IS) 

G. Evidence that ahowa the esiatence of coanunity or faaily poverty, crowded or Inade- 
quate houaing. elcohol ebuae or non-con forcing aocial behavior aball conatltute clear and 
convincing evidence, or evidence of e reeaonable doubt, that cuatody by the perent or Indlen 
cuetodian la likely to reeult in aerloua eaMtlonal or phyalcel damage to the chli''. To neet 
the burden of proof, the evidence wet ehow the direct caaual reletionehlp between pertlcu- 
lar conditiona and the eerioua cwtionel daMga to the child that la likely to result. 

Section 108 (page 25-26) 

Section 108. We feel that where poeeible the biologlcel parent e requeet for anonyaity be 
protected. However, the edopted child nuet have ecceee to e aeninal aMunt of InforMtion 
which eneuree hie righte which flow fron tribal mberehlp. 

Section 112(e) (page 31) 

A. Suggeet naaing the OIOI Aaeoclatlon froa Muakoree and Anaderko areee nake up the three 
M^r Indian Child He If ere Coaaiitteee - three frju each aree office. 

Section 112(b) (p^ige 31-32) 

B. Change paragraph (2) to leave out the 10.000 Indlen populetlon requircMnt. So«e etetee 
■ay not have 10.000 Indiane. 
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Section 113 («) (8) (p«»e 33) 

8. Guidance » legal rapreaeotatlon* and advice In Indian faallles end Trlbea Involved In 
tribal » atate or federal child c tody proceedlnga* provide that Congreas ahall appropri- 
ate additional funding to provide for aald legal rapreaentatlon. 

Section llS(b) 

B« A minimal acceptable funding level ahall be set at AO million. 
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BIACKFEET NATION 

P.O. BOX 850 

■AM.OLOPCM0N.CMMMMM /il AmOOO ^ - 

AnCh« «T OOOOMW. MOe CMAIMMN (406)338*7 1 7d 

tLO ^ C OCMf Li. TNCAMmn 

November 5, 1987 



Daniel K. Inouye 
Ch^.lman 

Senate Select Connlttee 
on Indian Affairs 
Washington, D.C. ^0510-6450 

Dear Senator Inouye: 

l^rl ^rlJ" ^" ^^^^ "t^^^ly negotiating an Indian Child Welfare 

Act Agreement with the SUte of Nontana for the last year. Although we 
have now informally established a working relationship, we have been dis- 
appolnud in the State's refusal to negotiate In a number of areas. 

^^"^ •ddressed and clarified in the 

5 f^^ f^^n^wts and Indian Social Services Assistance 

fct of 1987 proposed by the Association on American Indian Affairs. 

The Blackfeet Tribal Business Council therefore decided that the Blackfeet 
Tribe supports the two sets of drafts legisl«tion prepared by the 
Association, and we urge your committee to prepare an appropriate Bill. 

We anticipate that che introduction of such a Bill would enable us to bring 
up items in our Hiscussion with the State, where discussion was previously 
cut off because of the State's refusal to change their established positions 

?^Sf" 0^ the oversight hearing on the 

Indian Child Welfare Act to be held November 10, 1987. 

We very juch look forward to testifying on an Indian Child Welfare Act 
Amendment Bill, and we plan at that tine to submit detailed testimony. 

Sincerely, 




Earl OldTerson, Chaimar 
B^ackfeet Tribal Business Council 
Browning, Montana 59417 
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BOYS It TOV¥N., 



•*H» om't htovy. Folhtr I 1 . ht'i .n' broflm " .; \ , 



October 28,1987 



The Honorable Daniel K. Inouye 
United States Senator 
722 Hart Senate Office Building 
Washington, ^.C. 20510 

Dear Senator Inouye: 

As you probably know. Father Flanagan *s B.ys* Home (more popularly known 
as Boys Town) has been in the business of offering shelter, education 
spiritual incentive and rehabil'itative services to troubled, abused and 
neglected children for over seventy years. 

In recent times, we have begun to extend our services beyond oar Nebraska 
site to mini satellite campuses in other parts of the nation; we have 
introduced a training and technical assistance program for other child 
care institutions throughout the country which wish to reorganize their 
operations along the lines of the Boys Town model; and we have estab- 
lished a specialized hospital (the Boys Town National Institute For 
Communication Disorders in Children) which treats over 8,500 v^^—.^sters 
annually. 

Since 1979, we have expanded our residential care services to include 
girls. Ten rew homes (co -.tapes) for girls will be completed by the end 
of this year, allowing us to look after approximately 150 girls at a time. 

Father Val J. Peter, who has servea as our executive director for a little 
over two years now, feels that this mpressive expansion and Boys Town's 
long established worldwide renown in the field of child care give him both 
a unique opportunity and a special obligation to serve as a national 
spokesman for handicapped, homeless and abused kids wherever they may be. 

It is in the spirit of this obligation that we turn to You fcr assistance. 

In order to allow Father Peter to have a clear understanding of the national 
picture (viewed from the distinct perspectives of fifty individual statps), 
we would like you to list (and briefly describe) the two or three most 
pressing youth and family related issues currently under discussion in the 
state of Hawaii. 



rather Vol J Pater. JCO. STU. Executive Director (402) 498-1 1 1 \ 
hATHER ftAh4AGAN*S BOYS* HOME BOYS TOWN. NEBRASKA 68010 
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The Honorable Daniel K. Inouye 
October 27, 1987 
Page 2 



Tse 117^^"" ""^"^ -"-^ly "oing to solve 

^a??s co"i.is^:^:.irLl"o:? ^" ^'""^^ -^^^ — °^ • 

The information we gather in this way will greatly assist Father Peter 
llnTinl J' r?"" """" = "y"='» of Boys Town progr^s and in 
pro^Lers Chtll assistance to children and' child c^re 

providers wherever such assistance Is called for. 

Your prompt response would be of imnense value to us. 

Than'c you in advance for your kind cooperation, I am 




StephA Sznrec^nyiC PhD 
Ugislatlve Assistant to 
the Executive Director 



SS/kb 
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Southern California Indian Center. Inc. 

127SSirool(hiirfti$t, Oardtn Orov*. CA f2M0 
MallinoAddrMr PO Box2S»0, Oardtn Grow, CA 92M2-2S$0 
T«»«phon« . (714) 530*0221 



iMCUin* DiltCtf 



COMMllATt OFFICI. 



MAILINO AOOMkSS 
fO ■o>29IO 

OartftA Orvm LA Kt42 KSQ 
in4) U&«22t 



imw si>H>*to 

lcamow 



Lonf BMCtk/So«mt 9»i Aim 



Carton CAK74t 




20 November 1987 



SlSlSTnilJtr^'' The Honorable Daniel K. Inouye 

Oardwi OfoJl CA M«40 United States Senate 



Select Committee on Indian Affairs 
Washington, D.C. 20510-6450 

Dear Senator Inouye: 



Lm Ant«*M Am«ric«n lixkm 

TriifMig<r>«Empioytn«ni wab a great honor to have the opportunity to share 



with you, the Souther 1 California Indian communities 
concerns about the Indian Child Welfare Act (ICWA). 

It is our hope that this testimony will shed light 

Am«f««n in*«n T,*in,ng the ICWA needs of the largest urban Indian community 

s»|'S!IIp««o. «ioi in the United States. 



As you are aware American Indian people suffer the 
$MinEMiLuAn««tM' worst soc 1 o-economic conditions of any ethnic group 

?:!^j;TJS.*n.ng in our country. Among which are the lowest education 

•1,1 Empio»««fli levels and highest drop 3Ut rates. In fact. High 

SJo-c^ZIcVIaw)*) school drop out rates are twice the national average. 



Characteristics gathered in 1986, in regards to Southern 
$.n •rnan<i3vaii»y California Indian Center client services indicate, 

i7E'«p"oX*nV'*'"'"* over 30% of the clients served did not have a high 

4«oN t.n»w.h.«Bi.d »5i5 school diploiTia or GED. Over 50% of the clients were 
"•/liiT!^."''"' in need of basic adult education or learning skills 

upgrading. Over 70% of the clients served were economically 
disadvantaged. 

Based on the SCIC survey on clients served, there 
IS significant need demonstrated for basic adult edu-=>tion, 
basic skills up-grading, GED preparation classes, 
as well as instructional and counseling services which 
provide encouragement for continued education. 

We recognize that education is a key ingredient to 
achieving self-sufficiency therefore, we have applied 
for funds under the Indian Education Act, Title IV-Part 
B (CFDA No. 84.061A) ana Title IV-Part C (CFDA No. 
84.062) . 
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20 Noveaber 1987 



because «re are the Iar9e8t urban Incian conmunity, 

our probleM with illiteracy are severe ^nd warrant 
iMMediate attention. 

We %rould like to request your suppor^ in our efforts 

to assist Aaericar Indian people becone self-sufficient, 

we respectfully request that you contact the office 

of Indian Education (Washington, D.C.) and support 
oux need for educational f'^nds. 
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TllE NAVAJC DIVISION OF SOCIAL mFARE 



P. L. 93-638 SOCIAL SBRVICB8 CONTRACTS 



EACKCRGUIjp 

The rpvnjo Division of Social Welfare lias several concerns about 
the nanncr in which aocial aervicea contracts und^r Public Law 
93-638 are facilitated by the Bureau of Indian Affairs (BIA). 

Chief amone these concerns Is the tendency toward excessively 
restrictive regulations promulgated by BIA governing the 
desipnntion of funds permitted for adroinistra.. vis-a-vis 
funos allowed for di_rect services. 

The Nfivajo Division of Social Welfare is capable and willing to 
administer programs with greater efficiency than is now possible 
under DIA regulations. The Tribe advocataa tha development of 
reguutiona which deaignate 10 percent of program funds as the 
maximum share to be spent on administration. Within that 10 
percent, the Tribe should be permitted to allocate funds 
internally as it determines best fcr the purpose of meeting the 
Navajo Nation's heavy caseload demands on P. L. 93-638 programs. 

Basically, the Tribe^s e?;perience has shown that greater 
flexibility in the admin ist rat icn of these programs in likely to 
improve the actual delivery of services. The Tribe recognizes 
the need for BIA to maintain overview of the exp«^nditure of these 
funds each fiscal year, and the Tribe accepts as reasonable the 
authority of BIA to establish general parameters on the use of 
funds. The present situation, howe- .•, ia too reatrictive. Hie 
real ability of the Tribe to deliver aervices and maintain 
minimum atandards for the caseload-caseworker ratio has been 
seriously impeded by insufficient administrative funding and 
confuaing BIA procedures. 

Similarly, a clearer explanation of "monitoring" vis-a-vis 
"technical assistance" is needed. 

The Tribe haz asked BIA to provide clear, written definitions of 
these categories so that the Tribe may most efficiently pTan~its 
programs and comply with regulations. This requ'- t has not been 
adeouatcly addressed by the BIA. 

In Fiscal Year 1987, the BIA allocated $ ,632.000 to the Navajo 
Nation for admjjjist raU on of P. L. 93-638 social services; the 
total amounl al located 7or these services was nearly $32.8 



The Tribe now maintains 110 administrative and direct services 
positions for the operation of P. L. 93*638 social services. Two 
years ago. en analysis undertaken by the Tribe estimated that 138 
positions were needed simply to meet the casclond dcman ^ at that 
time (10' for direct services. 20 supervisors, 5 other 
administrators, and 12 for cloricnl support). 



mi 1 1 ion . 
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JMlXrl^'L^^fr'!!* PO"""". however, the Division of Soclnl 

Ultnfl?" °' New Mexico, for slnlUr .ocltl .ervlce proi r«a. 
aTert^e of 50 to 70 cttet per social worker. 
REC OftftfEUDAT IONS 

uncer r«L«93~638 contracts be developed. 

^Jir°?^!' discretion for the Tribe in the use of 
administrative fi'nds; 

• Clearer and fuller descriptions of categories of 
[und nf 'H^*^^'''V^*i*•* permissible Snder such 
Inn? if i? published n advance of the 
applicable fiscal yea-; 

♦ Direct Involvement by representatives of Tribal 

adoption of these descriptions. »»ith 
proy sion for appropriate public eonment and for 
continuing conaultation with the Tribe in the 
implementation of these determinations; 



* ]^!t*^l?nn!^*"* *° ^* P"""* administrative 

cost ceiling for social services under P. L. 93-638 

^SUfn?^ automatic eonveraion of any unused 

administrative funds for the purposes of direct 
services . 

The N.vaJo Nttlon ptrtlcuUrly has embtrkcd on ■ course of 
flalrVl ""-""'•""'nation snd decreased dependoncj on tSe 
ll "ul ScHrTJo Tribe ho. «nply deSonstr.^cS 1 1. sbl 1 1 ,y 

ana IIS desire to administer these programs at the lord 

FiderS^'Vf'i"!'"?? P"""" the present 1 '^^ 

Federal sdminf utrnt Ivp i-oatr^f^* y^^a^n^ levti oi 



August 6. 1987 

2 - 
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THE HAVAJO DIVISiai OP SOCIAL WELFARE 



The Indian Child Welfare Act (P.L.9S-6< 



The Navajo Nation doea not receive its fair share of Indian Child 
Welfare g^ranta (ICWA) becauae of the funding^ formula used by the 
Bureau of Indian Affairs (BIA). 

The BIA method completely diareg^arda the site of the Navajo 
population. Even thoug^h the Tribe has a Reservation population 
of nearly 200.000. it cannot receive any more ICWA funds than a 
tribe having^ a population of sli^tly over 15.000. The 
regulation eatabliahea a maximum g^rant of $300,000 for the Tribe 
— the same as for a tribe with a population of 16.000, for 
example . 

Thia ''^300 .000 ceilings is merely twice that allowed to a tribe 
with i population of only 7.500 " a fraction of the size of the 
Navajo Nation. 

Over 50 percent: of the Tribe*s population is ag^e 19 or under. 
This high percentage of young people, combined with the total 
size of the population, underscores the inadequacy of the ICWA 
formula e")loyfd by the BIA. Baaically, the method denies the 
reality of the Tribe*s demographics and impedea the Tribe*b 
availibility to implement ICWA as Congress intended. 

The Navajo Division of Social Welfare urgently recommends that 
thia formula be chang^ed to provide the necessary level of funding 
to the Tribe. The Division has been successful in bringing 
together fomiliea and attending to the inmediate needa of ICWA 
recipients in well over 80 percent of its caseload, and is 
committed to improving even further the delivery of this 
important service. 

The Tribe also strongly supports the $8.8 million appropriated 
for ICWA by the House Appropriations Committee for Fiscal Year 
1988. This critical program must not be reduced below this 
level . 



August 6. 1987 
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NAVAJO DIVISION OF SOCIAL ^VELFARE 
SOCIAL SERVICES BLOCK CmANTS — TITLE XX 



The Navajo Division of Social Welfare believes that present 
sti». tory Inntjuage limiiingr the social services block grant 
program to states should be amended to allow Indian tribes to bo 
treated ne states for the purposes of receiving and «dmin< sterine 
these grants. * * 

Tribes presently are able to receive portion* of the grants 
indirectly, at tlie discretion of state govermnents and after the 
state has removed a portion of the funding for adminiatratlon. 

Sinre it is the tribal poverninent, and not to state, that 
actually delivers the servicea the block pru-'t, and as the Tribe 
administers funding for other programs (by grant and by 
contract), it is the position of the Tribe that there is no valid 
reason for continuing the practice of denying social services 
block grants to Indian tribes. 

The Navajo Division of Social Welfare is aware that the U.S. 
5?^?'*?IS"* °' Health and Human Servicea (HHS) supports amending 
Title XX of the Social Security Act (42 U.S.C. 1397 et seq.), and 
the Tribe supports HHS's efforts to change this psrtTcuTir 
prcriaion of the law. 

The Navajo Division of Socirl Welfare also favors the 
consolidation of this grant ^.rocoss with the Low-Income Home 
anergy Assistance Program (LIHBAP) as described in the June 1985 
HHS proposal to amend the Act. This proposal would allow broad 
latitude to the administer'ng agency (the Tribe) to allocate 
funda from these t^o programs in the most effective manner aa 
determined at the iocal level. Such a consolidation would tend 
to reduce administrative costs and increase the efficiency of 
actual service delivery. 



August 6, 1987 
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Indian Child and Family Services 



7%r ImAm OUi tTftfrnit Cmmimn 



NovMber 6. 19S7 



Senator Oanltl InoLyt 
Chalraan 

StiMtt S«1tct CoMlttM on Indian Affairs 
Rom 836. Hart Senatt Office Building 
Washington. D.C. 20510-6450 



RE: Indian Child Welfare Act Oversight Hearings 



Dear Senator Inouyci 

I understand that there will be no public Ustlwny during the 
Indian Child Welfare Act Overclght Hearings. Therefore, our 
testlaonv Is written and subaltted on behalf of the Indian Child 
and Fa«ny Services prograa to the Senate Select CoMlttee on 
Indian Affairs. 

The Indian Child and Taally Services prograa began in i960, funded 
by the initial appropriation of Title II funds. Two smII Califor- 
nia Mission Indian tribes foratd a consortlua In an tffort to 
1ap1e«ent a Title II ICW prograa In San Diego County. California. 

Since that first smII grant, the ICFS consortlua has received 
continuous Title II funding and has Increased by 12 additional 
trfbes In San Diego and Riverside counties. In addition, three 
Indian oroanlzatlons are also j wb a i i of the consortlua. He are 
also providing a Halted aaount of ICW casework In Orange and Lcs 
Angeles counties through a one-year grant with the California State 
Departaent of Social Services. 

Our agency has grown trearadousiy In expertise and credibility over 
the past stvtn years. We have becoae licensed as one of the only 
state- licensed Indian foster faally agencies In this state and we 
are bectaing licensed as an adoption agency. All of our direct 
services staff Is aade up of Indian persons who have graduate and 
post-oriduate degrees. We have been respinslble for providing ICWA 
training to several hundred social workers as well as providing ICW 
advocacy for the smII tribes and urban Indians In our area. We 
have worked to provide ICW services for Indian faallles and 
children involved In foster care and adoption and are currently 
aanaging casework Involving approxlaately lOO Indian children. 



Vytf I'htjf, i tuit/t Rttvrttdt Coimt/ Oni)tr Cnuii/ Lot Ant*ki Commr 
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Senate Select Comlttee on IndUn Affiirs 
NovtiriMr 6, 1987 



Our ichleveaents hive been nuaerous ind we ire proud to relite 
the*. HoMever, In spite of the good Intentions of the Indlin Child 
Uelfire Act, the roid to our acnleveMnts his been • seven-year 
uphill stniagle. Ne have been hindered each step of the way through 
a variety of forces as I will explain. 

1. The Title 11 funding process Is arbitrary at best. Because of 
the coi^wtltltlon for funds, our progran, as with ^11 ICHA 
prograns, works with the knowledge that each year My be the last, 
depending on the funds appropriated by Congress for Title 11 
prograas; depending on the comlttee who reviews the ICW proposals 
at the BIA Area Office. Then, once funded, our security becoaes 
hinged on the reliability of the Bureau Area Office. In every year 
of our prograa's existence our Reouests for Relaburseaent have been 
lost, delayed or slaply overlooked at least one tiae per year. This 
has caused the near closure of our prograa on three occasions when 
we did not receive a tiatly relaburseaint froa the BIA. We are 
expected to aalntain current records and reports for the Bureau, 
yet they In turn can cause senseless delays of the funds which are 
needed to aalntain our prograa. 

Another problea with the funding process Involves the coaaittees 
which review and aake recoaatndatlons to fund ICW projects. A 
prograa aay receive excellent reviews one year, then receive 
negative reviews the following year for proposing to continue a 
slallar prograa, slaply because the reviewers are different, 
Inexperienced or biased. 

The funding process alaost appears to be a lottery with the luck of 
the draw. There Is no systea for assuring that all Indian people 
will have access to the benefits of Public Law 95-608. For exaaple, 
in the state of California, the state with the largest population 
of Indian people (200,000), there are four ICW prograas: Indian 
Child and Faaily Services, the San Francisco Indian Center, 
Tolyabe, Hoopa and the Consortiua of Coastal Rancherias at 
Trinidad. 

In other words, there Is one ICW prograa covering two counties in 
southern Califor la (ICFS); there Is no Indian child welfare 
prograa in the Los Angeles area which has over 50,000 Indian 
people; there is one saall prograa in central California serving 
the Shoshone, Washo and Palute tribes (Tolyabe); there is one 
prograa In the San Francisco Bay area where over 100,000 Indian 
people reside (S.F. Indian Center); there Is one prograa serving 
the Hoopa tribe In northern California and there is one program in 
the far northwest corner of California serving three tribes there 
(Consortium of Coastal Rancherias). 

Thus, out of 122 tribes in the state of California, only 21 are 
receiving direct ICW services. Our prograa— Indian Child and Faaily 
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Stnate Seltct Coaltttt on Indian Affairs 
NovMbtr 6, 1M7 



Strvlces — strves U of thost tribts. What about the r«u1n1.;n 101 
tribes? Who assures that their children will not be peraanently 
reaoved froa thea thrciigh culturally Insensitive social Morfc 
practices? 

2. The Issue of state cowl lance with the Indian Child Welfare Act 
Is a Mjor stwibllna block In the Act's l^ileaentatlon. Ignorance 
of the law by social workers, particularly In an area such as 
California where there Is a large population of Aaerlcan Indians, 
creates an Impossible situation for assuring that the law Is fol- 
lowed and benefits Indian people. A Mchanlsa needs to be estab- 
Mshed whereby states can be mnltored and sanctioned for not 
.^»1eMnt1ng the Act. 

3. Statewide ICVA training Is one wthod to assure coapl lance with 
the law. A 1963 statewide survey conducted by the California State 
Oepartaent of Social Services sfiowed that this state was (Is) 
as-9S% put-of-cfl«DHance with the Indian Child Welfare Actl Our 
agency has spent a ^riit deal of aoney In the training of county 
social workers about the Indian Child Welfare Act and their 
responsibilities In following It. It does not aike sense that smII 
progress such as ours nst use precious funding for the training of 
county social workers about a federal law. Yet. because there Is no 
statewide ICWA training by the Oepartaent of Social Services and 
becaus? of the constant turnover of county social workers, If we 
don't persist with our training efforts, our local social workers 
becoae even aore Ignorant of the law. 

The ICWA aaendaents drafted by the Association on Aaerlcan Indian 
Affairs addresses these and other concerns. We fully support these 
aaendaents and urge the Sena e Select CoMlttee on Indian Affairs 
to also support the aaendaents. 

The Indian Child Welfare Act, although It doesn't address land, 
water, or other tribal econoalc Issues, Is one of the aost 
l^wrtant pieces of legislation to lapact the future of all Indian 
tribes. 

In our wo<rk we are able to witness the positive results of the ICWA 
to keep Indian faallles together, but we also witness continuing 
violations of the lew. It is laperatlve that this law continue to 
be supported by Congress. Your support should Include the aaend- 
atnts as drafted by AAIA, as well as the financial support to 
assure continuation of Indian Child Welfare Projects. 

Thank you for considering this testlaony during the Indian Child 
Welfare Act Oversight hearings. 




Rose Neri 
Director 
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Corporation for American Indian Devoiopment 



Anwncan Indiin Cmtm s 22S Vsltnos StrMt • San Frsnasco. CA 94103-2306 



BEFORS 



TBI SBUn 8B«ICT OOMflTTKB OH IBDIM JUrPAIRS 



THB HOVENB^ 10, 1987 OVIKSIGHT BBARIHS 



THE IIDIAV CHILD WBLPAPV ACT OP 1978 



Mr. ChairMn axtd ConittM ttaatwrst 

We thank you for the privilege of addressinq the Conunittee 



1978. Pollowinn sre comments concerninq what we feel are 
important issues that should be addressed as part of this 
Congressional oversight process: 

The current formula used by the Bure ^ of Indian Affairs 
(BIA) to distribute Title II. Indian Child Welfare Art (jCWA) 
funds natic ' ly is not consistent en a nationwide basis. This 
impactn C^^l^fornia rather severely in that although California 
has the largest Indian population of any state, the national 
funding allocation plan does not reflect this fact. 

Therefore, of the over 200.000 American Indians residing in 
California, only about one-fourth, or 57.000 'Indian Health 
Services e.timatn). live within an area where they have access to 
Title II ICVA program services. 



regarding Title I 



ntle II of the Indian Child Welfare Act of 



(415)391-5800 



(415) 552-1070 



(415) 552-1475 
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The Area Grant Review process of the niA also 15 not 
consistent on a nationwide basis, nor does it taXe into account 
specific demographic differences. 

Looking at th issue with a more localised perspect ive nn« 
must then note that one result of this inconsistency has been 
tnat of the 122 federally-recognised tribes in California, only 
18 receive Title 11 services: and of the 57 counties within thv 
State of CaUfornia, only 12 are within the service jurisdiction 
or an existing Title II program. 

By not taxing ^nto account demographic differences, 
additional inconsistenciiis occur. Since the land-base of most 
California Tribes is so small, many of tbeir citizens must live 
it. ^^ear-reservation" areas, which creates a multitude of 
juriHdictional problems, especially when no Title II program 
exists to help mediate these problems. 

Also unigue to California, the majority of the state's 
Indian population (85-95%) reside in off-reservation ,rban 
centers. m most of t.he state's major urban centers (as an 
example, the Los Angeles area), there are no Title II programs or 
services. 

Tifle II programs usually are the only local means for the 
provision of preventative services to Indian children and their 
families. They are also i-sually the on) / means of monitoring for 
state compliance to the pr .sions of Title i of the ICWA. 

Specific to the matter of compliance, st te and county 
welfare agencies nationally are not provxC...^ outreach services 
to insure that there are sufficient Indian foster homes available 
for temporary or long-term placement of Indian children when no 
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extended family or tribally licensed foster home placement 
exists. States are thereby failing to comply w\th the foster 
care placement cri «r^ia of Title I of the ICWA. 

In liqht of this and Other problems, a national enforcement 
mechanism needs to be established whereby states can be monitored 
and penalized for not nplementing the provisions of Title I of 
the ICWA. A systen could be established bassd upon the current 
r.odel that exists nationally for child abuse. 

An additional significant contribution to the iiripleir 'ntation 
of Title I provisions could be the allocation of funds for 
training state and county juvenile and family court D^^ges, court 
workers and county welfare workers. If this effort were to be 
undertaken^ it must be understood that, due to the high staff 
turnover a< the county court and welfare agency level, this 
effort must be on-going. A more cost effective appr ach ( f oi the 
federal government), however, pight be to require that juvenile 
level court judges attend an ICWA certification course at the 
Kational Judicial College. 

State court and county welfare workers could also be 
r'equired to outain ICWA certification as part of their licensure 
requirement. Most often, a single social wjrk individual at the 
county welfare level will have the duty of being the ICWA 
•♦experf* fall upon them. An across-the-board national ICWA 
certification process would alleviate this problem, and so help 
assure that t. e provisions of Title I are implemented nation- 
wide . 
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In r jviewing and evaluating the operation of Title II 
program! epecifically, a number of problems also require 
diecuseion. 

Title II program staff are required to provide state court 
evaluations and assessments, provide services to victims of child 
abuse, neglect, domestic violence and also provide preventative 
services. Yet the BIA hae set an administrative policy stating 
that no ^unds may be used for mental health services. Their 
justification for this policy is that the Inc:ian Health Services 
(IHS) provides these services. 

In reality, off-reservation populations are not eligible for 
these services due to IHS poi.icy. Existing state mental health 
proqrams, especially those in urban areas, have six week to six 
month (the latter being most common) waiting lists for services. 
In reservation areas where IHS services do exist, there is no 
reciprocity from IHS and state mental health workers to tribal 
ICWA workers, in terms of the sharing of information (with client 
consent) for treatment purposes and for the coordination of 
services. 

In both reservation and off-reservation populations, there 
are second ai.d third generation dysfunc lonal individuals and 
families who have never received mental health services. A 
provision to allow Title II ICWA programs to provide mental 
health services is sorely needed. 

Specific to both Title I and TitJe II provisions, it must be 
noted that there are also a number of Indian children that the 
ICWA fails to protect. 
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Children who are menbers of state-recoqnized tribes or of 
tribes whose federal status is pending are excluded under current 
Provisions of the ICWA. Congress should consider an ex*ention of 
the basic human rights contained within the icwA to these 
children. 

There are also many Canadian Indian children who are 
removed from their homes while their families resido within the 
United States- The Jay Treaty defines Canadian Ir.c5ian cicizens 
(treaty or status) as havi-g the same rights as United States 
Indian (treaty) citizens while they reside within the United 
States. I' has been the BIA'e policy, however, that no Title II 
funds may be used to protect the rights of these children and 
that Title I provisions do not apply tc them. Since the United 
States has extended the political definition of the term 'Indian- 
to Canadian Indians through this international agreement known 
the J&:- Treaty, and since the United States Constitution refers 
to treaties as being "the highest lav of tht land," it would seem 
that C ^ng.toss must provide the means to allow for the ICWA to 
conform to constitutional and international law in Lhis matter. 

The Irdian Child welfare Act will have been passed for ten 
ears in 1988 and the application of the law has been tested. 
Some states have still taken no action to iirplement this federal 
law. It is clearly tine for the provisions of this law to be 
reviewed, analyzed and strengthened. 

We than)c you for your consideration in this matter of such 
vital importance to the children and families of our indigenous 
nation-states . 
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